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I. Introduction

Fighting Back Against
a Power Plant
Some Lessons From the Legal
and Organizing Efforts of the
Bayview~Hunters Point
Community

Clifford Reclitscliaffen

Although the environmental justice movement catapulted into national consciousness during the 1990s, as
reflected most notably in President Clinton's 1994 Executive
Order on Environmental Justice,1 communities of color still
face an uphill struggle fighting specific siting decisions. One
community in the midst of such a battle is Bayview-Hunters
Point, a low and middle-income community in San
FrancIsco, overwhelmingly comprised of people of color. It is
home to San Francisco's two existing power plants, and is
burdened with a very high concentration of the City's dirty
industries. In 1994, the San Francisco Energy Company proposed siting yet another power plant in the area. If the plant
is built, the neighborhood would have more power plants
than any area its size in the nation.2 Community residents
have responded with a vigorous legal and organizational
campaign to stop the project.
This article describes several strategies employed by the
community and its legal representatives in this high profile
case. These include developing a community toxies profile
and working with city officials to initiate a community health
assessment, presenting environmental justice testimony at
evidentiary hearings before the California Energy
CommiSSion, and seeking a temporary moratorium on the
siting of new polluting facilities to allow government agencies time to evaluate the disproportionate health problems
In the community. Although the case is ongoing, the community's innovative approaches can provide important
lessons for other environmental justice advocates.

II. Overview of the Bayview-Hunters Point Community
and the Proposed Power Plant
A The Bayview-Hunters Point Community
Bayview-Hunters Point is a relatively small neighborhood located in southeast San Francisco, bordering San
Francisco Bay. Just over 28,000 people live there, roughly
four percent of San Francisco's population} The community
consists largely of people of color: it is sixty two percent
S AssocIate Professor of Law and Co-Director. Envtronmental Law &
Justice Clinic. Golden Gate University School of Law. Special thanks to Hetdi
Gewertz. Hastings College of the Law, Class of 1996. for her illS1ghts and
research assistance in preparation of thIS article. and to Anne Eng. Karen
Kramer, Tara Mueller. Alan Ramo, Anne Simon. and DaVid Wemsoff for
reVIewang earlier drafts of the Article. Some of the mformation In thIS article
IS based on matenals developed by Golden Gate Uruversity"s EnVironmental
Law and Justice Clinic. the EnVironmental Lcr,v COmmunity Clinic. and the
San Frandsco Lawyers Committee for CivIl Rlg\lts Under Law in the course
of representing the Bayview Hunters Point Community In the power plant
controversy.
I. Exec. Order No. 12.898,59 Fed. Reg. 7629 (1994).

2. Clarence Johnson. Dispultd S.F. P.."w Plant Expected to Get Cst OK.
Ntlgfifors Worry Afaul H~un.(ssUlS. S.F. Ctmo:I.. Mal: 4.1996. atAl3.
3. SAN FIWICISCO EnERGY Co. CClGElIEAATtO:1 PROlECT. FinAL STAfF
AssESSMENT. AFi'1JCAllon fOR CER1UlCAllO:: (94·AFC-l). City and County of San
Franosco 385 (June 1995) Iheremafter FSAI.
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African Amencan. twenty two percent Asian. eleven
percent white. and four percent members of other
racial or ethnic groups.4 It also IS a poor commUnI~
ty relative to the city as a whole; more than thirty
percent of families live In poverty.5 and the nelgh~
borhood's median Income IS approXimately $20.000
less than that of residents citywide.
For many decades. the BaYView district has
been the dumping ground for noxIous and unwant~
ed land uses In San FranCISco. PrIor to World War II.
the city deSignated it as the area for slaughterhous~
es and related meat~proceSSIng Industnes.6 After
the war. the area came to be dominated by wrecking
yards. Junk yards. steel manufacturing. materials
recycling. and power generation facilities. as well as
the massive Hunters POint Naval Shlpyard. 7
FollOWing construction of Candlestick Park In the
1960s. large areas of shoreline were haphazardly
filled. "turn[ing) the shoreline Into an uninviting
wasteland of Junkyards and dump sites."8 BaYView
also has long had high concentrations of public
housIng-m some penods over one fourth of all
public housmg units m San FranCISco. The steenng
of unwanted land uses to the distnct has continued
to the present; withm the past decade. San
FranCISco has directed mdustrIal uses away from
areas that were hlstoncally mdustrIal but now are
shifting to more upscale residential and mixed use
development (Le. South Market and MiSSion Bay)
Into BaYVlew~Hunters Pomt. 9
As In many other California cities. Afncan
Amencans first came Into the area m large num~
bers dunng World War II. pnmarily to take advan~
tage of employment at the Hunters Pomt Naval
Shipyard. Many have Since been forced there by
4. (d. at 385.

5.ld.
6. Peter LaBrie. Testimony before the California Energy
Commission 4-5 (July 6, 1995).
7. FSA. supra note 3. at 465. A Wide variety of tOXIC contaminants have been found on sites throughout the property. includIng waste oil. solvents. PCBs. cyanide wastes. sand-blast wastes
contaminated with heavy metals. radium dials. and other chemical wastes. THE COMMISSION ON SAN FRANCISCO'S ENVIRONMENT.
ENVIRONMENTAL STATE OF THE CTY REPoRT 3-14 (July 1994).
8. JUDY GUAN. U.S. EPA REGION IX. ToXIC INVENTORY OF THE
BAYVIEW/HUNTERS POINT COMMUNITY 2 (I995J (quoting study of San
FranCISCo PJannlng Department).
9. LaBrie. supra note 6. at 5. Disproportionate siting of
unwanted facilities In low Income communities and communities
of color has occurred for a variety of reasons. Including intentional diSCrimination by deClslOnmakers. segregation In hOUSing
and Jobs. and exclUSionary zOning. These communities often lack
the money. organization. and political vOice to oppose sitings.
have historically been under-represented on local deClslonmak109 bodies. and have often been targeted for unwanted development. See Clarice Gaylord & Geraldine 1\vitty; Protecting Endangered
Communities. 21 FORDHAM URB. L.J. 771 (1994). See generally ROBERT
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hlstonc reSidential segregation, and poverty.IO
Since the 1950s. high poverty rates have persisted
m the area. and current unemployment levels are
high. In 1990. the official unemployment rate was
14.1 percent overall and 17 7 percent among
AfrIcan Amencans (a figure many residents believe
IS actually much hlgher).11 The area was very hard
hit by the closure of the Naval ShIOyard In 1974,
which resulted In the direct loss of nearly 10,000
Jobs and a consequent decline m local commercial
activity dependent on the shipyard. It also was
Impacted by the loss of manufactUrIng Jobs city~
wlde.l 2 As Jobs left and wartime public housing
units were torn down. the population declined
dunng the 1970s.
The economic decline abated somewhat In the
1980s. as a substantial amount of new private
housmg was built In the area.I 3 The community
now has one of the highest rates of private home
ownership m San Franclsco. 14 MOrE! recently, the
community has been engaged m a maJor effort to
promote economic redevelopment. but of a type
more compatible with its deslfeH and needs.
Current efforts are underway to develop a major
shoreline park and open space In the area, to
expand light rail along 3rd Avenue (the mam transportation COrrIdor In the area). to C()flvert the old
Naval Shipyard from military to commercial uses,
and to gam deSignation as a federal Enterpnse
Community. 15 For now. however. the area remams
dommated by industrial uses; m the ',mtlre district,
for Instance, there are no c10thmg stores, movie
theaters. book stores, coffee shops. copy centers,
or other retail uses that draw on pedestrIan traffic
and make neighborhoods Iivable.l 6
BULLARD. DUMPING IN DIXIE: RACE. CLASS AND ENVlI:0NMENTAL QUALITY
(1990); flut see Vicki Been. Locally Undesirafllt La.1d Uses In Mlnorilll
NeJgnflornoods: Disproportionate Siting or MaritI D~naml's? 103 YALE
L.J. 1383. 1386. 1404-05 (1994) (arguing that market forces in
combination with hOUSing discnmmation. rather than racism by
declslonmakers. better explain the unequal distribution of envi·
ronmental hazards In minority neighborhoods)
10. LaBrie. supra note 6, at 6.
II. In San FranCISCO as a whole In 1990. unemployment was
6.2 percent. and 13.2 percent for African Americans. FSA. supra
note 3. at 387-388.
12. (d. at 388.
13. Id. at 384.
14. The rate of home ownership In BaYView Hunters Point is
forty-SIX percent, compared to a citywide avenge of thirty-four
percent. (d. at 386. ThiS IS In part due to the rel.ltive affordablllty
of housmg compared to other parts of the city. The median prIce
of homes In BaYView Hunters POint IS S205.OCO, approximately
1/3 lower than the average home In the city.
15. Id.• at 465.
16. LaBne. supra note 6. at 7.
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B. The Proposed Power Plant
In July, 1994, San FranCISCo Energy Company
(SF Energy) applied to the California Energy
Commission (CEq for permission to site and develop a natural gas-fired cogeneration facility in
Bayview-Hunters Pomt. The proposed facility will
produce up to 240 megawatts of electricity and up
to 100,000 pounds of steam per hour. 17 It includes a
natural gas pipeline to connect with other gas distribution pipelines. If built, the plant will be one of
the largest fossil-fuel facilities In California. It will
also be within a mile of two other large power
plants operated by Pacific Gas and Electric (PG&E)
(Hunters Pomt and Potrero), neither of which will
cease operation. IS The need for the plant is very
much m dispute. 19
In California, the CEC has Jurisdiction over the
siting of power plants, like SF Energy's project, that
generate more than 50 megawatts of electncity.
Under state law, the CommiSSion typically provides
"one-stop licensing" to applicants, providing all
needed approvals without the need for separate
local land use and environmental review. The siting
process IS lengthy and Involved.20 After the proponent submits an application, the CEC's siting committee and techmcal staff conducts an environmental review process, which serves as the functional
eqUivalent of envIronmental review under the
California Environmental Quality Act (CEOA),21 and
which also evaluates Issues of power generation
and reliability. The Commission holds mformational hearings on the proJect, and the parties are
allowed to submit discovery requests to each other.
CEC staff is required to participate m each case as
an mdependent party, ostensibly representing the

public mterest. Other interested parties, including
community groups, may participate as intervenors.
Commission staff prepare a Preliminary Staff
Assessment (PSA) and then a Final Staff
Assessment (FSA), which is the subject of an adjudicatory hearing before a committee of Energy
Commissioners. FollOWing these hearings, the committee issues a Proposed Decision, which is ultimately voted on by the full Commission.
In this case, two sites were proposed by SF
Energy, both in Bayview HUnters Point. The first
site, located at the intersection of Innes Ave and
Fitch Street (Innes Avenue Site) and along the
shoreline, is directly across from a residential
neighborhood and adjacent to public housing and
numerous condominiums constructed within the
last several years specifically to take advantage of
the view of the Bay.22 A power plant at this location
conflicted with numerous land use plans for the
area, and following public comment on the PSA, SF
Energy withdrew this site from consideration. The
second site, and the only one currently being considered, is located on part of a parcel created from
Bay fill and owned by the San Francisco Port
Authority (Port Site), slightly more than one-third of
a mile from the nearest homes.23 Unlike the Innes
Avenue site, development on this property requires
approval by the City Port Commission and the San
Francisco Board of Supervisors, to lease the Port's
property to SF Energy.
The Port Site is situated on artifidal fill 11 to 40
feet in depth consisting of debris, silt. clay and
sand; beneath the fill lies young bay muds.24 Its
location in bay mud raises serious questions of wlnerability in the event of an earthquake. during

17. SAN FRANCISCO ENERCY COMPANY, APPUCATION FOR
CEimflCATION 1-4.3-19-3-20 (July, 1994).
18. FSA. supra note 3, at Fig. ALT-3. There Is no dispute that
Potrero 3 & Hunters Pomt 4 will continue operating regardless of
the prolect. There IS disagreement over whether or not Hunters
Pomt 2 & 3 will be shut down: PG&E has refused to give up Its
option to use these fadlities In the future. See COMMENTS OF PAOflC
GAs AND ELECTRIC COMPANY ON REvISED PR£S!OING MEMBER'S PROPOSED
DEOSlON ON APPUCATION FOR CEimflCA1l0N OF SAN FRANosco ENERCY
COMPANY'S CoGENERATION PROIECT 2 (Feb. 27, 1996) (commending
Energy Commission for withdrawmg its recommendation that
PG&E be ordered to shut down Units 2 & 3 "smce PG&E should
be allowed to preserve its options for the future"): In the Matter
of San Franosco Energy Co. Cogeneration Fadlity, Intervenors'
Post-Heanng Bnef 3 (filed Aug. 21. 1995).
19. The need for a new plantdenves from PG&E'sargument
that power use In the San Franosco area will Increase slgnlfi"
cantly and that a Significant portion of the required generating
capacfty must be located on the San Franosco Pemnsula to deal
with certain contingences. like a mal or earthquake. But those
assumptions are verY much In dispute, and alternatives such as
upgrades to existing transmISSion lines, adding several smaller
generating facilities dispersed throughout San Franosco. or con-

servation measures may be suffioent to meet projected demand.
20. The process Is actually preceded by the CEC's determination of statewide and areawide electnc power demands. The
CEC's forecasts are adopted by the California Public Utilities
Commission (PUC), which carnes out a bidding process (the
"Biennial Resource Planning Update process; or -BRPU1 to
select the applicant that can supply the necessarY power most
effioentiy. SF Energy was chosen in this Instance to meet a need
Identlfied In the 1992 E1ectr1dty Report. Subsequently. however.
the Federal Energy Regulatory Commission (FERC) invalidated
the PUC's BRPU bid process. and the parties involved in thIS case
strenuously disagree about whether the selection of SF Energy
remains valid.
21. Su CAL. Pus. REs. CoOE § 21030.5 (West 1986).
22. FSA. supra note 3. at 463.
23. Aaoss the street Is a U.s. Postal SeMcemail processing
, center and a number of Industnal warehouses. Other uses on the
parcellndude two grain storage silos. a radio tower. and a rail
yard that serves as an Intermcx\al transfer fadlity. FS.'\. supra note
3.at414.
24. Peter Strauss. Testimony before the Califorrua Energy
Commission 8 (June 20. 1995).
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which there could be significant settling of soil. 25 It
also sits adjacent to a solid waste landfill that IS
currently being closed by the Regional Water
Quality Control Board (RWQCB), at which metals,
polyaromatic hydrocarbons, and other hazardous
wastes are found. 26 There IS some groundwater contamination on site, raiSing concerns that the proJect
could cause additional migration of hazardous
wastes to groundwater or San FrancIsco Bay.
The proJect will be certified to emit up to 300
tons of air pollutants per year, Including over 49
tons of PM,. emissions (particulate matter less than
10 microns In slze).27 PM,. emissions are a grOWing
public health concern because of the range and
severity of their health effects.28 They cause illness
and death from asthma, chronic bronchitis, and cardiovascular disease, and are of speCial concern to
the BaYView community because it currently suffers
higher levels of asthma, respiratory ailments and
other health problems than other Bay Area communities. 29 The proJect also is likely to contribute to
eXisting Violation of the State's 24-hour PM,. standard 30 (which itself may be insufficiently protective
of public health),31 and Increased respiratory mortality and inCidence of asthma.32
The proJect will emit 500 pounds per day of
nitrogen oXlde33 and cause Increased emissions of
volatile organiC compounds (VOC),34 possibly con-

tributing to the Bay Area's eXisting VIOlations of the
Clean Air Act's ozone standard. The plant will also
emit benzene, formaldehyde and othc~r carCinogens.
It will require the transport of Sizeable amounts of
hazardous matenals to and from the facility, potentially adding to the nsks from the numerous eXisting
facilities In the area that have hazardous materIals
shipped to them In Significant amounts. The plant
also will handle numerous hazardous materials that
could result In senous consequences In the event of
an uncontrolled spill, such as aqueous ammonia.
The proJect will also lead to cumulative traffic
Impacts, nOise Impacts, and solid cmd hazardous
waste Impacts.
After the CEC Issued its FSA. a committee of
the CommISSion held two weeks of eVidentiary hearIngs on the proJect dunng July, 1(195. Following
additional staff review and public conment. the full
Commission voted to approve the proJect In early
March, 1996. It delayed the effective date of the
approval. however, until the San FranCISco Board of
Supervisors determines whether to tease the Port
site to SF Energy.

25. Iromcally. although the plant IS In part being constructed to prOVide electndty In the event of an earthquake. the CEC
did not requITe that the fadlity be designed to SUrvIve the maximum credible earthquake and generate electndty. PG&E's two
existing power plants are located In the same area and pose the
same seismic concems. (Both plants were forced to shut down
dUring the 1989 Loma Pneta earthquake).

1.270 annual deaths are attributable to PM"emlssions).

26. FSA. supra note 3. at 215-217.
27.1d. at 119.

28, Paul Cotton, -Best Data Yet" Say Air Pollution Kills Below
Levels Currently Considered Sa/e, 269 lAMA 3087 (June 23. 1993);
Philip Hilts, Studies Say Soot Kills Up to 60.000 In U.S. Each Year. N.Y.
TIMES. July 19. 1993. at A2; Philip Hilts. Study PinpOints Death RisRs
From Small Particle Pollution. N.Y. TIMES. March 9. 1995. at AlO.
29. Afncan Amencans. espeoally at lower Income levels,
generally suffer from asthma at rates greater than the population
as a whole. See 2 PU.NNING. POLICY AND EVALUATION. U.S.
ENVIRONMENTAL PROTECTION AGENCY. ENVIRONMENTAL EQUITY:
REDUCING RISK FOR ALL COMMUNInES 21 (1992) Ihereinafter REDUONG
RlSKJ.
30. San FranCISco Energy Co. Cogeneration Prolect.
Preliminary Staff Assessment. Application for Certification (94AFC-1) City and County of SanFranosco 104 (April 1995).
31. Medical evidence suggests that health effects from PM..
emissIons occur at levels lower than the state standard of 50 mlcgrograrns per cubiC meter (J.l/m3). and that there may be no safe
threshold for exposure. Dr. Deborah Gilliss. Testimony before
california Energy CommiSSion 19-25 (July 21. 1995). See also Philip
Hilts. Fine Pollutants In Air cause Many Deatlis. Study Suggests. NY TIMES.
May 9. 1996. at AS (estimating that In San Franosco-oakland area.

C. Community Reaction
The proJect generated a torrent of community
opposition. ReSidents reacted to thc~ fundamental
unfairness of siting a third power plant In the same

32. Dr. DaVid Fairley. Testimony before thE' California Energy
CommiSSion 6 (Sept. 12. 1995). The PSA Originally concluded that
the proJect's PM,. emissions were significant and would cause the
project to Violate state air quality standards. J, one of the more
bizarre mitigation proposals. SF Energy then offered to mitigate
most of the particulate emiSSions by planting grass at two playgrounds within a mile of the facility at which the grass cover had
worn down. Together. the company estimated. "restoring" these
two playgrounds would result In a reduction of PMIO emissions
of 51.3 tons per year. Keith Golden. Supplemental Air Quality
Testimony before the califorma Energy Commh;slon 2 (July 1995).
The CEC accepted these findings as valid. although It ultimately
concluded that the particulate emissions would not be Significant and that the resodding was not required as a mitigation
measure. SAN FRANCISCO ENERGY Co. COCENERATCON PROJECT,
CAUFORNIA ENERGY COMMISSION, REVISED PI:5IDING MEMBERS'
PROPOSED DECIS,ON 284-85 (Feb. 1996). In fad, expert evidence
presented by community groups demonstrates that PM" emisSIOns from playground dust are not as harmful as power plant
emiSSIons. and that the assumptions underlying how much dust
IS generated by the playgrounds (and how much mitigation credit should go to resodding them) were unreasonable. Dr. David
Fairley. Supplemental Testimony before California Energy
CommiSSion (Sept. 8. 1995). Dr. Fairley of the Bay Area Air Quality
Management District testified that using reasonable assumptions. at least 170 playgrounds would have to b.! resodded to mitIgate the particulate Impacts of the proJect.
33. FSA. supra note 3. at 99. Nitrogen oxide and ammonia
are also precursors of atmosphenc ammoni,1 nitrite (a major
component of secondary PM" pollution). Jd. at 120.
34. PSA. supra note 30 at 85. 92. 103.
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area that already contains the City's only two exIstIng plants. The neighborhood is already burdened
with a disproportionate share of polluting facilities
In the city, and experiences high rates of health
problems. One long-time resident captured the
feelings of many:
The air pollution- in Hunters POint is so bad
I can't hang my laundry outside. I've tried
and 'it gets so filthy that I have to wash it
again .... I have breast cancer.... How many
little girls who go to school across the street
... from me will grow up and become Victims
of breast cancer because of the filthy air they
breathe? If filth sticks to my sheets as they
dry in the "fresh" air, think about the filth
that adheres to' the lungs. I can wash my
sheets but I can't wash my lungs}5
The proJect also comes at a time when the community is struggling to overcome years of environmental degradation and heavy Industnalization.
Residents see their community as primarily residential. with supporting commercial. retail and
light industrial uses; they view their community as
one with the best weather and views in San
FranCISCo, and see quality of life diminishmg with
increased industrializatlon.36 Many reSidents
believe that the project threatens the economic
progress resulting from the development of new
housing in the 1980s, the most positive economic
development in the district in decades. This sparked
hope and an influx of new residents, who moved to
the area to take advantage of the affordable pnces
and Views of the Bay.37 To these residents, the pro35. Letter from Imogene F. Hubbard to loUIse Renne, City
Attorney (Jan. 5. 1995) (on file with author).
36. FSA. supra note 3.at 409.
37. Between 1980 and 1990. the population increased by
thIrty percent from 20.600 to 26.700. more than four times the
rate 10 the aty as a whole. See Claude Wilson. Remaris at the
Hastings College of the Law, SymposIUm on Urban
EnVIronmental Issues 10 the Bay Area (March 23. 1996) (-I feel like
I have a million dollar VIew from my home ... we thmk of BayvlewHuntelS Pomt as an oasIS 10 the mIddle of San Franosco").
38. FSA. supra note 3. at 410. As the authors of a recent article conclude:
Owners of resIdential property located near. and at nsk from.
a source of contammation. like owners of property that has
actually been contammated. often find it diffiOJlt if not
Impossible to sell thetr property and usually cannot sell it at
a fair marlret pnce. From the pomt of VIew of perspective buyers. both kinds of property. whether actually contamInated or
at nsI: of contamInation. are undeSirable. OWners of both
types of property witness a decline 10 thetrpropertyvalueand
suffer the stress and aruaety that naturally aa:ompanles
mjury to one's most SIgnificant economIc asset
Anthony ROlsman & Gary Mason. Nwsance and d!e R£cQvuy of-Stigll'.a"
Damages: Elimlnaring!fte ConfusIOns, 24 ENV.L.REP. 10070 (Feb. 1996).

leet'S perceived noise. traffic. and land use impacts.
and health and safety hazards. will detract from the
deSirability of the community as a place to live.
cause property values to decrease. and discourage
the development of additional affordable housing.3s
The project may also interfere with efforts to attract
additional housing and smaller scale retail and
commercial activity to the neighborhood. by swallowing up large chunk of publicly ovmed land.39
To many people in the community. the proposal represents a betrayal and a return to years of
neglect As Francine carter explained:

a

When I bought my property. I was told by
my realtor that there were plans to build a
manna in the area of the proposed power
plant. ... I expected boats. yachts. a boardwalk. commercial buildings, ferries. and
parks. I believed that it would someday be
similar to Fisherman's Wharf. but without
so many tourists. I thought there would be
ownership of companies and businesses by
people from the community along the
boardwalk. I never expected another power
plant.
If this power plant is built. 1 envision my
community becoming a heavy industrial
beltway.4-0
Community residents are by no means uniformly opposed to the project. and SF Energy has exploited these divisions. Project supporters have been
attracted by the prospect of employment opportunities and money for the community.41 The project is
39. laBrie, supra note 6, at 7. The City's draft South Bayshore
Plan contemplates new housing grcr.vth as a means to stimulate
economic growth and change the industnal character ofthe area:
Housing growth. rather than being an obstacle to
attractlng business growth, can be a means for such
attractlon. This housing graNth. resulting from the
shortage of housing In San Franosco and the Bay Area.
can be guIded Into areas such as the Third Street comdor and Hunters Point Shlp-JClrd to help attract new commerdal and Industnal uses.
SOUTH BIu'sao;t£ PIMI:A.'l AY:£A PIMI o.~M.1Sl'ER P1M1 Ol'tHEC/r(A.'ll)
Coumv Of SA.'l Flw;asco. Proros.aJ. ~nol'ilO:l. at IL9.4 (April 1995}.
40. Franone carter, Testimony before the califomra Energy
Commission 3 (luly 5, 1995}.
41. For an argument alxlut why areas like Bayvlew·HuntelS
Point should welcome polluting Industnes. see Chnstopher
Boerner & Thomas Lamber. En~'mnl!'..ln/al InJustice. THE Puiluc
1NTER£ST61 , 74-76lWlnter 1995) (arguing that prohibitions orlimltations on siting pollUting andustnes an minority and low·mcome
nelehborhoods harms communities by denymg them the ec0nomic benefits assooated with hosting industrial and wciste
plants, and that community residents may find it in theIr best
Interest to endure "nuisances and minimal health ns!cs'" assooated with fadlities in exchange for substantial economic benefits).
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expected to generate approXImately 195 construction Jobs42 and twenty to twenty five permanent
Jobs. SF Energy announced that it expected to fill
fifty percent of all construction and operation Jobs
from the community (a pledge VIewed with great
skepticIsm by project opponents).43 It also promIsed
to pay $259.000 per year to the community for the
life of the project. a total of roughly $13 million. 44
As In other situations. the lure of potential
employment In a community desperate for work IS
powerfuL Wendy Brummer-Kocks. Director of the
Innes Avenue Coalition (one of the community
groups fighting the plant). recounted one expenence:
At a CEC hearing 1 was talking with a man
who IS a proponent of the plant because he
thinks it will bring" Jobs to hIm and hIS
friends. When I brought up the fact that thIS
plant IS gOing to dirty the aIr here even
more he told me he didn't really care. He
saId young men were "dYing a fast death on
the streets everyday and that's a whole lot
worse than dYing a slow death from the pollution" of the new plant. ThIS has stuck with
me. Not because I'm surprised he saId that.
but rather than companies like (SF Energy)
take advantage of people In hIS state. They
know the plant would create more pollution
but they understand a certain segment of
the population IS desperate enough to
compromIse the aIr everyone breathes for a
few jobs for themselves. 45
Other reSIdents rejected the vIsIon of economIC development promIsed by SF Energy:
"I believe that there are other "heavy industries" that can use the land In a more beneficIal fashIon than the power plant '"
(whIch) will not even be a source of stable
Jobs. .., At a maxImum. the power plant
42. PSA. supra note 30. at 395-398.
43. SF Energy reached an agreement with labor unions to try
and hire local residents for the short-term construction Jobs, but
according to community residents, these unions have traditionally excluded mmority applicants. See Willie Ratcliff, Vanessa
Young, Harry Sanders. Testimony before the california Energy
CommiSSion, 182 (June, 14, 1995).
44. FSA, supra note 3, at 397. The money will go to a
·Community Enhancement Fund- that will support proJects and
activities that focus on -assisting community residents, stimulat109 economic development 10 the community, and helpmg
Improve the quality of life for all residents: SAN FRANCISCO ENERGY
COMPANy'S COOENERATION PROJECT, CALIFORNIA ENERGY COMMISSION,
REVISED PRESIDING MEMBERS' PROPOSED DECISION (Feb. 1996) (heremafter PROPOSED DECISIONJ.
45. Wendy Brummer-Kocks, Testimony before the califomla
Energy Commission (July II, 1995),
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will bring 25 permanent Jobs and some
portion of 200 temporary construction
jobs. The unemployment rate here is
extremely hIgh. 25 permanent jc.bs will not
revitalize the community. Temporary jobs
will not revitalize the community.
"lobs" by itself is not the Issue. What thiS community really needs IS careerljob nammg....
Healthy. clean businesses are a good use of
land m thIS community. not power plants.
The good industries are not commg here
because our leaders allow power plants and
sewage treatment plants to be built here. 46

III. Organizational and Legal Stratt~gies
A. Introduction

The Energy Commission traditionally evaluates
the envIronmental Impacts of a pOWt~r plant from a
faIrly narrow perspective. focusmg on the incremental effects of the specific projects bl:lfore it. rather
than on the broader soclo-economlc or raCial implications of its deCISions.
From the perspective of community residents.
however. the power plant's Impacts cannot be conSIdered outSide the context of historical conditions
In the community. They believe that declslonmakers
should give Significant attention to the community's eXIsting envIronmental burdens and health
problems. Decisionmakers should also conSider the
fundamental SOCial and economic ISS!Jes underlying
the project. As Professor Robert Bullard argues. an
environmental Justice framework "brings to the surface the ethIcal and political questions of 'who gets
what, why and In what amount?' Wh() pays for, and
who benefits from, technological exp,:InSIOn?"47
Moreover, from the community':; VIew, a proJect's Impacts on the community cannot be reduced
to numerical rIsks. 48 The presence of polluting facH46. Theresa Coleman. Testimony befo'e the California
Energy CommisSion 2-3 (July 5, 1995).
47. Robert Bullard, EnVironmental Justict For Nl In UNEOUAL
PROTECTION: ENViRONMENTAL JUSTICE AND COMMUMriES OF COLOR II
(Robert Bullard ed.• 1994).
48. NumerIcal charactenzations of riSks hi! to capture the
qualitative dimenSIOns of nsks from the prole·:t that affect how
accepta61e the riSks are to a community- such as whether the risks
are mvoluntary, outside of an mdivldual's control, benefit a particular company while ImpoSIng costs on a larg,~ community, and
affect children and future generations. See Paul :3lovic, ptrcepllon 0/
Risk, 236 ScIENCE 280, 282-283 (1987): Mary L. Lyndon, Risk

Assessment, Risk Communication and Legitimacy: AtI Introduction to tnt
SymposIum, 14 COLUM. J. ENVTL. L. 289. 299 (1989J (rISks have more
phYSIcal and SOCial charactenstics than mortcllity or morbidity
numbers: they have dimensions that are emoticmal, moral. politIcal and economic).
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ities harms a community in emotional. psychologIcal. financial and other ways.49 Community resIdents must live with the threat of accidental releases or spills. as well as the uncertamty and anxiety
'about harm to their families from exposure to pollutants.50 They must regularly deal with the noise.
Inaustnal traffic. unsightliness and other disruptions that shake the fabric of their neighborhoods.
and interfere with their aspirations for neighborhood revitalization.
Thus. community activists sought means by
which to enlarge the focus of the Commlsslon's
analysIs. as well as enlist the mterest and support
of other government agencies in the battle
against the plant. This section discusses three
strategies successfully employed by community
advocates. First. activists developed a profile of
toxic sites In the community. ThiS prompted government agencies to also Inventory the concentration of polluting facilities. and to initiate a
community-wide health assessment. Second. the
community Introduc~d extensive testimony about
the prinCiples of environmental Justice in the
adjudicatory hearings before the CEC. Third. the
community has pressed for a moratOrium on the
siting of new polluting facilities In BaYVlewHunters Point until the causes of its health problems can be determined. Community groups have
been assisted In these efforts by legal representatives
from
Golden
Gate
UnIversity's
Environmental Law & Justice Clinic (ELJc). the
EnVironmental Law Community Climc (ELCC).
and the San Francisco Lawyers Committee for
Civil Rights Under Law. 51
49. See generally MICHAEL EDELSTEIN. CONTAMINATED
COMMUNmES: THE SOCIAL PsYCHOLOGICAL IMPACTS OF REStDEmW.
ToXIC ExPoSURE (1988); PHIL BROWN & EDWIN MIKKELSEN. No SAFE
PlACE: ToXIC WIISfE. LEUKEMIA, AND COMMUNIlY ACTION (1990).
According to EdelsteIn. -leJxposure to toXIC matenals not only
changes what people do. it also profoundly affects how they
thInk about themselves. theIr families. and theIr worlds. In
short. it represents a fundamental challenge to pnor life
assumptions.- EDELSTEIN. supra. These -Iifescape- changes
Include Increased wornes about health concerns. feelings of
loss of control over the present and future. the Inversion of
home as a secure place. and a loss of trust In others. leI. at
43-82. Exposure to tOXIC matenals also stigmatizes affected
indiVIduals and results In Increased stress and IndiVidual and
family mental health problems. Id. at 14. 84-117. Brown and
Mikkelsen argue that communities affected by tOXIC waste con"
tamInation show higher levels of mistrust. depresSion. anxiety.
demoralization. and fear of future disease. BROWN & MIKKELSEN.
supra. at 66.81-101. 118-120.
50. Henry Clark. Executive Director of the West County
ToXlcs Coalition captured the anxieties of people In Richmond
(CA) thiS way: 'When people see fog rolling In lover San Franosco
BayJ. they wonder if irs the next chemIcal spill.- Henry Clark.
Remarks at the Hastings College of the Law. Symposium on
Urban EnVIronmental Issues In the Bay Area (March 23. 1996). Sa

B. Developing a Community Toxies Profile and
Obtaining a Community Health Assessment
l. Tlie Toxies Profile
Community residents knew from living in the
area that their neighborhood was burdened with
many noxious land uses and polluting industries.
Although of central concern to the community. and
highly relevant to the question of the project's
cumulative environmental impacts~2 the CEC's
voluminous PSA did not catalogue the concentration of facilities in the area.
RecognIZing how powerful this information
could be. community activists. working with their
legal representatives, set out to develop a toxies
profile of the area. Using existing government
records and on-line environmental databases, students in Golden Gate's ELJC prepared a preliminary
profile showing the heavy concentration of environmentally harmful facilities in the area. They presented these findings on an oversized, poster board
map to the San Francisco Board of Supervisors and
its committee that focuses on public safety, health
and the environment. The map was simple but visually compelling testimony, and captured the attention of local legislators. It has proven to be an
extremely effective media graphic; later versions of
it, in color. have appeared on the front page of the
San Francisco Examiner and San Francisco
Independent.~3

Importantly. the toxies profile also galvanized
other government agencies to examine conditions in
the community. The U.S. Environmental Protection
Agency (EPA) carried out its own toxic inventory. In
Rolsman & Mason. supra note 38. at 10070 rItJhe intrusion of
Invisible contaminants beneath the soil In a neighborhood also
bnngs feelIngs of Injury and vulnerability from which it IS often
difficult to recover.1 The authors POint out that "liJn most cases
of enVIronmental contamination. there IS Simply no soentificcertalnty of safety. at least not for many years. !d. at 10073.
51. Community advcx:ates have used multiple other
approaches an opposing the proJect-pressmg for heanngs
before the San Francisco Board of SUPervISOrs and Commission
on the EnVIronment: Injecting the project as an ISSue in San
Francisco's 1995 mayoral election (three of the four leading candldates.lncluding current Mayor\'nllie Brown. came out an opposition to the proJect): gaimng considerable media coverage; and
forming a new community Wide environmental Justice advocacy
group, the Southeast Alliance for Envlfonmental Justice (SAEJ).
that meets biweekly to strategtZe aoout the prolect as well as
other issues faong the community.
52. CECA requires that agenoes analyze significant cumulative environmental Impacts in an EIR (or its functionally
equivalent document). CAL. Pus. REs. CoOE § 21100(aHg) (West
1986).
53. Sa Jane Kay. Poillullan FtalS SlirNtMsls in Hun/e1S Point.S.F.
ExAMINER. Feb. 26.1996. atAI: Bill Eisele. City'sTO%lCNezgIi6orncad.
S.F.INDEfWDENT. Dec.. 12.1995,atAI.
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addition, thIS eVIdence spurred the San FranCISCO
Department of Public Health (Health Department) to
mitiate a community-wide envIronmental and health
assessment project (EnVIronmental Assessment
ProJect), designed to create a tOXiC profile of the
community, assess the potential health nsks and
cumulative effects associated with each of the tOXiC
sites, and Identify and analyze selected mdicators of
health status that may be affected by exposure to the
Identified tOXICS. 54 The Health Department has gone
to SIgnificant lengths to mvolve the community m
planmng and desigmng the proJect. 55 To date, it has
completed an mitial tOXICS profile and analyzed community cancer rates;56 its work on the community
health assessment IS ongomg. 57
Collectively, the ELJC prelimmary study, EPA
analysIs, and Health Department profile reveal an
mtense concentration of tOXIC sites m the area
(defined here to mclude sites at which contammatlon has occurred or which are sources of actual or
potential releases of tOXIC chemIcals). The community has at least 280 such sites, and possibly consIderably more. 58 This mcludes the city's only federal "Superfund" site, the huge (522-acre) and highly
contammated Hunters Pomt Naval ShIpyard;59 the
city's only state "superfund" site, Bay Area Drum;
one of the city's three sewage treatment plants,
WhICh under excess capacity conditions, deposits
raw sewage mto the Bay, making it one of the Bay
Area's twelve largest dischargers of tOXIC water pol-

lutants; and the large Candlestick Park Recreation
Area, a 120-acre site where unregulated hazardous
waste disposal occurred over a perIod of many
years.60 (An additional sixteen faciJi!:les were listed
on federal or state databases as hclvmg known or
potential hazardous waste contammation.)61 There
are Sixty-five Identified leaking unoerground storage tank sites, mcluding at least twenty-eight at
WhIch groundwater or surface watel' IS affected or
threatened, 108 air emitters, 160 hazardous waste
generators, and 340 busmesses that reported handling hazardous matenals. 62
The Health Department's analYSIS further documents the disproportionate share of tOXIC sites
located m BaYView-Hunters Pomt. On a per capita
baSIS, compared to the city as a whole BayviewHunters Pomt has roughly four times as many permitted air emitters; three times as many hazardous
waste complamts; five times the number of businesses whIch store acutely hazard:>us materIals;
four times as many registered hazardous matenals
facilities; three times as many hazard:>us waste generators; three times as many sites kOl:)wn to be contammated with petroleum from II~akmg underground storage tanks (as well as three times the
number of active underground storage tanks); four
times the number of sites known to be contaminated from past mdustrIal or commerclCll use; and ten
times the number of sites with waste discharge permits under the Clean Water Act. 63

54. BaYVlew-Hunter's Pomt EnVironmental Assessment
ProJect. MiSSion Statement.

Commission (July 13. 1995).

55. The Health Department and community partiCIpants
Jomtly developed a miSSion statement and set of project obJectives. The mission statement directed dty staff to reflect criticallyon the concerns expressed by members of the community and
the genesis of those concerns. and to specifically consider the
oral history of community members and perceptions they have
about their health status. Since the start of the project. monthly
community meetings have been held. One of the community
leaders. Francme Carter. was named co-chalr of the proJect. to
"more accurately reflect the relationship between (the
Department) and the community as partners m collaborating
(SIC) m thiS proJect." BaYView Hunter's Pomt Community
Assessment Team. Minutes of Meeting for July 20. 1995.

56. See mfra pp. 418-419.
57. The health assessment IS discussed below at notes
69-!d7 and accompanymg text. A few other local governments
also have attempted to determme the concentration of noXIOUS
mdustnes m their communities. For mstance. the City of Atlanta
recently prepared a dtywlde profile of sources and potential
sources of tOXIC pollution (which demonstrated that more routine
releases of tOXIC substances occur m neighborhoods which are
poorer. and to a lesser but still Significant extent had larger percentages of Afncan-Amencan populations). See CITY OF AT!.o\NTA
DEPARTMENT OF Pl.A.NNING AND DEVELOPMENT. ENVIRONMENTAL JUSTICEAROUND THE JSSUE OF HAZARDOUS WASTE. 49-50 (1995) (Report prepared forthe Atlanta EnVironmental Pnorities Project).
58. Heidi Gewertz. Testimony before California Energy
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59. From 1941 to 1974. the Navy dumped "massive quantities of vanous hazardous wastes· at the site. Triple A Machine
Shop. which conducted commerCial and naval ship repair there
from 1976 to 1987, was conVicted of hazardolJs waste disposal
Violations at the site. People v. Trtple A Machine Shop. No,
A059887. slip op. at I (Cal. Ct, App. June 30. 1995). Fifty two remedial mvestigation sites have been identified at the shipyard.
some of which are beyond remediation. Thll Navy estimates
clean-up costs to be $335 million. CAL. OFFICI: OF Pu.NNING AND
REsEARCH. CALIFORNIA MILITARY BASE CLOSURES CURRENT STATUS OF
REUSE EFFORTS 22 (April 3. 1995).

60. Id; QUAN. supra note 8. at 14.
61. QUAN. supra note 8. 5-8.

62. BUREAU OF ENVIRONMENTAL HEALTH MANAGEMENT. PARTIAL
INVENTORY OF TOXIC SITESIFACTORS IN SAN FAAIIC1SCO. SURVEY OF
AVAILABLE DATA REPORTED TO THE SAN FRANCISCO DE 'ARTMENT OF PUBLIC
HEALTH 2-1.2 (Jan. 23. 1996); QUAN. supra note 8. at 14.
63. When the Immediately adjacent neighborhoods of
Potrero Hill and the MiSSion are mcluded m thiS analysis (which
may more accurately reflect actual exposures elIperlenced by resIdents In the community). it shows that forty-fclur percent of the
City's busmesses which store acutely hazardou:l materials. thirty
percent of the hazardous waste complaints. thirty-four percent of
the permitted air emitters. and thirty two pe'cent of the hazardous waste generators are located In and around BayvIewHunters Pomt. even though they contain only fifteen percent of
the dty's population.

•~
EPKs analysis also documents the substantial
contamination in the neighborhood. For example,
the bay near Hunters POint is highly contaminated,
due to years of uncontrolled hazardous waste disposal. It is- estimated that close to 730,000 tons of
metal-laden wastes from the sandblasting of ships
was disposed of as fill along the southern shoreline
of -Bayview-Hunters POint from 1945 to 1986.64
Today, concentrations of toxic metals, PCBs, and
tributyltin (an extremely toxic pesticide) in bay sediments nea~ Hunters POint pose a threat to aquatic
lire. At a slough near the Port Site, fourteen toxic
chemIcals are present at potentially hazardous levels, and the amount of mckel measured In mussels
IS among the highest levels ever reported In the
world. 65 ThIS contamination is particularly harmful
to area reSIdents given that extensive fishing takes
place in the area, including for purposes of food
consumption (the area provides one of the few
recreational fishing opportunities along the highly
developed South Bay shoreline), and that persons
of color eat fish and shellfish more frequently and in
greater amounts than the general population.66
These various tOXIC Inventories are not dispositive evidence that community reSidents suffer disproportionate harms from pollution. Proximity to
sources of pollution IS not the same as actual exposure to pollutants.67 Not all potential sources actually release contaminants Into the environment. As
64. GUAN. supra note 8. at 3.
65.Id.
66. See, e.g.• REDUONG RIsK. supra note 29. at 12.
67. See loUISIANA ADVISORY CoMMITTEE 70 TIlE U.S. COMMISS!ON
ON OVIL R1GHlS. THE BATiLE FOR ENVIRONMENTAL JUsnCE IN louISIANA
••• GoVERNMENT. INDUSTRY. AND TIlE PEOPLE 34 (1993) (epIdemIology
studies have failed to prove definitively that resIdential proXImity to specific mdustnes IS assOCIated with SIgnificant health nsks)
[heremafterLouISlANNAADVlSORYCo:'IMITTU).
68. Tegan Mclane. Fighting Mad. GoLDEN GATE U. CONNECTIONS
(Fall. 1995) (quoting Lmda Richardson). The situation 10 BaYVIewHuntelS Pomt IS replicated in hundreds of poor communities and
communities of color In the U.S. See CAufORNIA CoMPAAAllVE RiSI:
PROJECT. TOWARD TIlE 21ST CENruRY: PLANNING FOR TIlE PROTECTION OF
CAuFORNIAS ENVIRONMENT (1994) (Afncan-Amencans and
Hispamcs In CalifornIa live disproportionately 10 areas near manufactunng fadlities and 10 areas recelvmg the largest emissions
of aIr toxic pollutants); Lauretta Burke. Race and EnvlIl)nllltntal
Equity: A Geographic AnalysIS In Los Angeles. GEO INFO 5'!'STEMS (1993)
(on file with author) (race and mcome levels were Important predictolS of where manufactunng fadlities located 10 Los Angeles
County); Richard Rogers. New York City's Fair Share Criltna and If.e
Courts: An Attempt to Equita6ly Redistri6utt tfte Btnt/its and Burdtns
Assooated Willi Mumapal Facilities. 12 N.Y.L. ScH. J. HUM RTs. 193
(1994) (in New York City. most homeless shelters. Inonerators.
sewage treatment plants and other undesIrable fadlities located
10 poor and mmority neighborhoods); Rachel Godsil & James
Freeman. Jo65. Tnes and Autonomy. 5 MD. J. CONT. L. ISSUES 25. 26
(1993-94) (Williamsburg-Greenpomt section of Brooklyn, home
to numerous dirty mdustnes and where resIdents are exposed to
tOXIC chemIcals at estimated 60 times the national average. cho-
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for those that do, numerous factors influence how
pollution is dispersed and where and at what levels
exposures occur. Moreover. different substances
have varying degrees of toxicity. Nonetheless, the
profiles present ~ compelling snapshot of a community that is already under siege from toxics, particularly in relationship to other San Francisco
neighborhoods. One resident noted: M} almost died
when J found out how bad it was. I invested every
nickel and dime we had in this place. If I'd known
then what Jknow now, I never would have bought it.
Now I'm stuck."6S
The toxics profiles have been a key organizing
tool for mobilizing community response to the proposed plant Activists are also using the profiles for
larger community organizing and educational
efforts.69
2. CommunitlJ Healtft Assessment
The CEC concluded .that the project would not
result in any significant incremental health risks to
nearby residents. Regardless of the accuracy of this
specific conclusion, the CEC's analYSis slights the
special vulnerability of community members to
increased pollution from the facility,70 as well as the
broader backdrop of community hea.1th concerns.
To community residents, a critical starting
point in evaluating the project should be the serious, existing health problems in the community.
sen as site for large new munlapallnonerator): Michel Gelobter.
FoRDIW.t URS. L.J. 841.
849-850 (1994) (~ple of color and 100.v-Income groups have
strikingly hIgher Inddences of environmental disease than thetr
white, richer urban counterparts): UliirED CHUiCH 0. CHlUST
CoM.\!ISSon FOR RAcIAL JUSTlCE. TO;(1C WASTES AlID RAa: mTIl:: UNITED
STATES: A NAnOlW. RuoRr 0:: TIlE RAa-u. A!ID SOOOECONO~C
CIiAAAc:TElUsncs OF ColJ!JU:Jms WITH HAzA.WO'US WISrE SITES (1987)
(three of out of e:;ery fIVe Afncan Amencans and Latinos live in
communities with one or more uncontrolled hazardous waste
sites: sa gcnuaIIy Paul Mohal & Bunyan Bryant. EnvJranmtntaI
InJuslICl: WdgfWtg RaCl and CUss as FactolS in tftt Dislrifiulicn at
Enl1ranll'.llItaI Hazards. 63 U.COLO. 1.. RE.v.921 (1992): BUUAW. supra.
note 9: CoNFitOl:re:C; E!l\1ltOlllJDlTAL ~J: VOICES FRO~ TIl::
GIt.'SSROOlS (R. Bullard ed.. 1993).

The Mt:1JI!ng clUrEm EnvuonmtntaI JtIS!ice. 21

69. For Instance. the Southeast Alliance for EnvIronmental
Justice has proposed aeating a community'Wlde taxics hotline.
taxics Informational flyer. community notification networ!c.-and
campaIgn for site remediation. using data from the toXIC profiles.
Sll SoUTH£AST At.1.w:CE fOR E.....1ltO:IMEUI'AI. JUSTICE. E..."".1ltCm.em.t.
JUSTlCEGRMTWOWWI (1995).
70. The CEC's conduslons are based on traditional risk
assessment methodology, which falls to adequately consider factOIS that may Increase the nsks from chemical exposures for persons In low-Income communities and communities of color.
These persons face multiple exposures In the community and
workplace. and these may be exacerbated by sodal and economic factors. such as poverty, lack of adequate medial care. poor
nutrition. and other health problems. Sez Bnan D. Israel. An
Enl'lranll'.llItaI JtIS!ice CriI~Ul 'I Risi Assessll'.tnt. 3 N.Y.U. E!MI.. 1.. J.
469,495-508 (1994).
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EVidence shows that residents In the area expen~
ence a higher incidence of bronchitis and asthma
than people elsewhere In San FranCISco or In
Califorma. 71 Many residents also believe, often from
personal expenence, that the community suffers
from higher rates of cancer, lead pOisoning, and
other health problems as well, and that this IS In
part directly attributable to eXisting Industry In the
area. As one local leader argued:
We have a high rate of cancer, asthma,
bronchitis and emphysema In this commu~
nity. I believe that this IS mainly the result
of our being continuously exposed to
chemicals dumped In the air. LIVing 1/4
mile from the PG&E plant. I hear, see and
taste the chemicals every day. ... In the
morning the air IS so thick with emissions
that I can taste it. To think of another plant
being built here IS unbelievable. My 7 year
old daughter developed asthma Just after
we moved here. She IS the first one In the
family to have asthma and she spent two
weeks In the hospital. My daughter has
said to me that it IS hard for her to breathe
after plaYing outside. There IS a lot of dust
blowing around all of the time. ... My
brother~In~law's baby died from asthma
when she was only 4 months old. The baby
was born In and lived here In the commu~
nity. ... My wife has ulcers that started
when we moved here and my mother~In~
law, who also lived here, had cancer. I have
noticed that community members In their
early 40's have many ailments. I don't know
of anyone without an ailment of some kind.
... I believe that the eXisting plant IS the
cause of these illnesses. We don't know
what chemicals we are being exposed to
every day.72
71. FSA, supra note 3, at 238-240, 248.
72. Reverend Willie F. Carter, Jr., Community Tabernacle
Church of God In Chnst. Testimony before the CalifornIa Energy
CommIssIon (July 12. 1995).

73. Peggy Shepard. Issues of Community Empowerment. 21
FORDHAM URB. L.J. 739, 749 (1994); see Nancy Anderson. Notes from
tFte Front Lrne. 21 FORDHAM URB. L.J. 757. 766 (1994) (New York City
Health Department conducted first of its kind community based
health study examining mortality and morbIdity In
GreenpolntiWilliamsburg section of Brooklyn as part of
EnVironmental Benefits Program set up by New York City In
response to community lawsuits over sewage treatment plant
VIolations).

Thus, pnor to any project approval, (:ommunity res~
Idents wanted government decls lon~makers to
examine the inCidence of their eXisting health prob~
lems and determine whether thE!Y were being
caused by environmental exposures.
The community's push reflects a Wider demand
for community health Information by communities
engaged In environmental Justice struggles. For
example, West Harlem EnvIronmentel1 Action leader
Peggy Shepard has explained that her community
"needs a health rIsk assessment and a community
environmental health c1imc to addre3s the commu~
nity's Significant health concerns. it IS Imperative
to determine whether the cumulative Impact of
exposure to multiple tOXinS Incteases health
nsks."73 LikeWise, communities have expressed
groWing Interest In USing popular epidemiology to
evaluate community health conditions, epldemlo~
logical analyses which combine socl()~demographic
and historIcal research with community health sur~
veys.74
As noted above, community reSidents were suc~
cessful In persuading the San FranCISco Health
Department to Initiate a community health risk
assessment. Community representatives have
helped the Health Department Identify health con~
ditlons for evaluation, Including asthma. bronchitis,
cancer, other respiratory diseases, I~ad pOisoning,
and mercury exposure.75
The Health Department's first study examined
cancer rates In the community.76 The survey's strik~
Ing results show that the rate of breast cancer IS
double that of San FranCISco or the Bay Area. 77 This
elevated rate IS explained by the high rate of breast
cancer among Afncan Amencan woml~n In Bayview~
Hunters Pomt. These findings are e'len more dis~
turbmg given recent studies showmg that the rate of
breast cancer rate among women m the Bay Area
generally IS higher than that reported anywhere in
the world. 78 The mCldence of cervIcal (:ancer IS near~
ronmental and workplace hazards. The surveys .3l1ow residents to
detail the hazards they face In terms that are c·:>mprehensible to
them, and prOVIde a strong stimulus to political mobilization. Id.
at 33. See also BROWN &- MIKKELSEN. supra note 49 at 125-163.

75. The Health Department also deSIgned a focus group to
obtain data about how resIdents perceIve health conditions. pollution problems. and other needs In the commUnity. and sought
Input from the community to make the survey more responsive.
76. ThIS was In response to community concerns that it was
experienCIng elevated inCIdences of cancer due to mUltiple environmental exposures.
77. SAN FIV.NCISCO BUREAU OF EPIDEMIOLOGY, DISEASE CONTROL.
AND AIDS, COMPARISON OF INCIDENCE OF CANCER III SELECTED SITES
BETWEEN BAYVlEWlHuNTERS POINT AND SAN FRANCISCO AND THE BAY

74. See Patrick Novotny. Popular EpidemIology and tlie Strugg1efor
Community Healtli: Alternative Perspectives from tlie EnVIronmental Justice
Movement. 5 CAPrrAUSM NATURE SOCIAUSM 29 (1994). Community

AREA. (1995).

health surveys are citizen-led studies of the inCIdence and concentration of health disorders suspected to be linked with envl-

ExA,\lINER, Aug. 18.1995.
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78. lane Kay. Higli Cancer Rates In Bayview Women. S.F.
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ly twice that in San Francisco or the Bay Area.79 The
, study also found elevated rates of other cancers in
the distnct, including childhood and bladder cancer
in males, and non-Hodgkin's lymphoma, leukemia,
lung and brain cancer in females. to
With respect to cervical cancer, the study concluded that high rates of sexual activity, cigarette
smoking, and lack of access to medical care are
risk factors associated with higher cancer rates.81
With respect to breast cancer, after initially discounting the role of environmental factors, the
Health Department revised its findings and
included environmental contammants as one possible source of the elevated cancer rates (citing
literature suggesting that these contammants
may act like estrogens m stimulating breast cancer).82 The Health Department IS now reviewing
breast cancer rates m the community over the
past twenty-five years, and IS mvestigating the
causes of the elevated cancer rates. It is also continuing to examine other indicators of health status i~ the community as part of the health assessment process.
The mitial survey results provided validation to
the claims of community members who "are frequently unable to document their circumstances in
ways that health ,and government authorities consider slgnificant:'83 Although confirming what many
had long suspected, the results nonetheless
79. The study concluded that it was unlikely that the elevated rates of breast and ceMcal cancer stem from a Single problem
because the two cancers have very different nsk factors. Id at I.
The study found no eVidence of SIgnificantly elevated Inodence
of other cancers. including lung and bronchus. prostate. colorectal, pancreas. leukemIa. or childhood cancers.
80. The study was based on data reported to the Caliromia
Cancer RegIStry and the Northem Califomla Cancer Center. and
the Health Department was careful to explain its limitations.
These Include the quality of data {the number of cancer cases
reported to the Cancer RegIstry may vary by geographic regIon
and by time), relatively small sample sIZe (the study only looked
at-five years of datal. chOIce of appropnate companson grouP.
latency penod of cancer (persons developing cancer may have
been exposed In a neIghborhood where they prevIously lived),
and other factors that may cause cancer (diet. smoking. genetic
factors).
81. CoMPARISON OF INOOENCE OF CANCER. supra note 77. at 4.
82. There IS a SIgnificant vacuum In the health saence community about the degree to whIch envIronmental contaminants
cause cancer and other diseases. The etiology of many cancers
and other diseases IS not fully understood. Cancers have numerous possible causes, and most persons are regularly exposed to
a large number of enVironmental pollutants. EnVIronmental pollutants may cause multiple health effects. Moreover. the latency
penod for chromc health effects like cancer may be 20 years or
more. Finally, relatively little research has examined the relationshIp between envIronmental factors and vanous diseases.
REoUONG RISK. supra note 29. at 14. See also BROWN &- MIKKEl.SEN.
supra note 49. at 58 (tOXIC waste health effects are particularly dif-

Z

stunned community residents. The findings have
served to further mobilize community opposition to
the power plant and generate support for a temporary siting moratorium.84 The survey results additionally have been the catalyst for residents and the
Health Department to look more broadly at the
environmental and public health problems in the
community.8s The proposed plant has "served as a
lightning rod for focusing attention on environmental factors in health: says Larry Meredith, deputy
director of the Health Department.86 Community
activists recently formed a subcommittee to organize and educate the community about breast cancer issues.87
C. Presenting Environmental Justice Testimony to'
the Energy Commission
As the Energy Commission's review of the proJect went forward, community activists faced an
Important strategic choice: to what degree should
they participate in the Commission's evidentiary
hearings on the project, and if they did, how could
they mject environmental justice issues into the
process? The Commission's administrative process
is not a familiar or comfortable place for activists,
since it focuses on complex, highly technical issues
of energy regulation. Environmental justice has
never been on the Commission's agenda: indeed,
Commission staff was uncomfortable with the very .
ficult to diagnose-they present -diagnostic ambiguity").
Uke-NISe. the degree to whIch environmental factors (as
opposed to differences in nutritional status. access to health
care. lifestyle choice. and other factors) are responsible for the
greater health problems observed among people of color and
poor people generally is subject to significant uncertainty. But see
Michel Gelobter. TF.t ManIng of Ur6"n Environmental Justice. 21
FORDH.t.\1 URB. L.I. 841. 849-850 (1994) (dting detailed epidemiologIcal study of Oakland. CA resIdents that controlled for nearly
all known nsk factors and found 50% difference In mortality
among low income and wealthier communities. pro'liding strong
eVIdence that disparities due to I!nVlronmental factors).
83. LoUtSlA!IAM.'iSQit'{ Co.'~.urrE£. supra note 67. at 34
84. Sa Infra. pp. 422-427.
85. Heidi Ge'NeltZ. Community-Based EnvlfIl1Imental Justice Wori
In Ba!l\'U'J.'-Hunllt's Pam I. 10 Pus. 1!:TERESr M/Oe. 5-6 (Dec.
1995J)an.96).
86. Kay. supra note 53. As a result of the health assessment.
the City's neighborhood health dinIc in Bayview-Hunters POint
plans to review Its patients' records and raise funds to go doorto-door in search of asthma cases. 14.
87. The subcommlttee's goals Include broademng community outreach and education about breast cancer, writing saentific pa~rs about breast cancer in the community. seMng as a
cleannghouse of information. and actively partidpating In the
planning. design and implementation of breast cancer research
targeted at the Bayview-Hunters POint community. BaYVIewHunters Point EnVironmental Health Committee. Cancer
Subcommittee. Summary of Meeting Discussion. Ian. II. 1996.
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language of the subject.ss Ultimately, the commUnIty decided to fully participate m the CEC's hearmgs
and engage the Commission about environmental
justice.
The CEC's PSA and ongmal FSA, although each
close to nme hundred pages, did not mclude any discussIOn of the environmental justice Implications of
the project. It did not, for mstance, examme
whether the project would contribute to the eXisting
disproportionate environmental burdens In
BaYView-Hunters Pomt, whether the proposed sites
were fair m light of the district's histone status as a
dumpmg ground for the city, or whether siting a
plant m the distnct would have discnmmatory
Impacts on a community of color.
Dunng the next phase of the process, the CECs
eVidentiary heanngs, CEC staff presented two pages
of supplemental testimony (for the FSA) on envIronmental justice.S9 The staff offered two conclusions. First, the CommisSion's own siting process IS
fair and non-discnmmatory because it IS open and
responsive to public participation and comments,
and because staff stnves to ensure that no power
plant approved will cause any adverse environmental Impacts. As eVidence of the fairness of the
process, staff pomted out that the CEC has sited
facilities m regions as diverse as the MOjave Desert,
Kern County, as well as facilities near residential
areas m towns and cities. Second, it was beyond the
staff's purview to analyze the broader SOCial justice
Issues underlymg the unfair sOCietal allocation of
environmental harms. 90 Staff admitted that it was
unaware that it might be subject to Title VI of the
Civil Rights Act of 1964,91 and that it had not analyzed compliance with the statute or the possible
raCially disparate Impacts of siting the facility as
proposed.92

Community advocates respondE!d to the staff's
very narrow focus by broadening the subject matter
of testimony offered dunng the CEC's hearmgs.
Their legal representatives called e>:pert witnesses
to testify about the theory and background of environmental justice. Community members also provided their own direct, powerful testimony about
the project's harms.
Carl Anthony, executive director of the Urban
Habitat Program of Earth Island Institute, testified
that the desIred community decisionmaking
process when considermg the siting of a new facility would be one m whIch the local community Is
"recognIZed as an equal partner and sitting at the
deCISIon-making table,"93 and one m which a project
IS evaluated based on who bears the costs, who
reaps the benefits, and whether the project promotes sustamable economic opportunities m the
community. He argued that community reSidents
have a nght to review the project's proposed mitigation measures and "declde whether lthey are)
adequate and acceptable.'·94
Anthony and Henry Holmes, also of the Urban
Habitat Program, attempted to place- the project in
a larger soclo-economlc context, m which the soctetal costs and benefits of the project and other
energy projects are conSidered. Viewed from that
perspective, he testified, the externalities of energy
production USing fossil fuels affect poor people and
people of color the most (in terms of air pollution,
nOIse, mcreased fear of cancer), whilE! more affluent
reSidents reap the benefits.9~ Holme:; also testified
about the diVISIve nature of the CEC's planning
process, whIch had resulted In a diVISion among
community reSIdents framed In terms of a "jobs versus the environment" debate.96 He explained that if
the CommISSion employed a broader set of evalua-

88. The CEC's staff testified to Commission members that
the divergent terms "environmental equity: "enVironmental JUstice: and "environmental racism" mean the same thmg. See
Robert Therkelsen. EnVironmental Equity Testimony before the
Califomla Energy Commission 1 (June 1995).

munities of color suffer more from tOXIC air emiSSions because
they live closer to urban freeway networks and hIgh density traf·
fico and suffer from freeway blight m their communities. They are
more frequently exposed to hazardous chemicals In the process
of extracting and refining oil. and refinenes. power plants. and
other locally unwanted land uses needed to power the current
system are disproportionately sited m mner city neighborhoods.
At the same time. freeways benefit those whcl waste energy by
commuting from the mner city to low-density. suburban housing.
Many communities m the Bay Area are not well served by publlc
transit; for mstance. the San Franosco MUnlol=al RaHway has no
surface tram or subway tram servIce to Bayvh:w Hunters Point.
and bus servIce can be sporadic and unreliable. particularly at
night and early mornmg. Low-mcome households also bear a
disproportionate economic burden. paymg a hh~her share of their
budget (113) for baSIC energy servIces. Moreover. wealthier house·
holds tend to use (and waste) far more energy than poorer
homes. CARL ANTHONY & HENRY HOL.... ES. URBAN HABrrAT PROGRA.....
ENERGY POLICY AND CO........ UNITY ECONOMIC DE~ELOPMENT. DJWT
REPORT 5-24 (Feb. 1992).

89. Staff also presented additional testimony about the proJect's health effects.
90. See Therkelsen Testimony. supra note 88; FSA supra note
3. at 407-409.

91. 42 U.S.C. § 200Od. Because the CEC receives federal
assistance. it must comply with Title VI and its relevant Implementing regulations.
92. Therkelsen Testimony. supra note 88. at 27-30. 33-35.
93. carl Anthony. Direct Testimony before the california
Energy Commission Testimony 4-5 (July 7. 1995).
94.ld. at 9.
95. Holmes and Anthony have detailed their argument m an
energy policy report published by the Urban Habitat Program. As
outlined m the report. residents m poor communities and com-
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96. Henry Holmes. Direct Testimony befc>re the California
Energy CommISSion (July 5. 1995).
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tion criteria, one that included social Justice, economic development. and ecological sustainability,
this dichotomy would not exiSt.97 He also cautioned
that the project had to be viewed m its larger,
socioeconomic and historical context, one m which
prior decisions by mdustry and government had
resulted in significant adverse impacts on the community. 98 He presented as a more desirable model
the development of the Bayview-Hunters Point
Social and Ecological Justice Transportation Plan, a
community-oriented transportation plan featunng
development of a light rail system along the community's mam artery, Third Street. The plan mcludes
among its criteria optimIZing community economic
development and improving social and enVIronmental quality m the community.99
Luke Cole, a lawyer with California Rural Legal
Assistance, testified about some overarchmg
themes of envIronmental Justice, including literatUJ;e documenting the disproportionate burden of
air pollution and other environmental harms expenenced by low-mcome communities and communities ofcolor. loo Cole also summarized some of the
reasons that undesirable land uses have historically been sited in disadvantaged communities,
including targeting, residential segregation, expulsive zoning, and discnmination.
In addition, numerous residents testified in
forceful terms about the environmental devastation in their community, the Widespread health
problems affecting them, their hopes for the
future, and .the disruption m the neighborhood
that would be caused by another unwanted facility.IOI And they spoke about the pam that comes
from knowmg that their community IS the dumping ground for society's unwanted uses. I02 As
Osceola· Washington, a fifty-year resident of
Hunters Point. testified:
97.ld.at9.
98. Id. at 7 (citing FSA. supra note 31.
99. Holmes Testimony. supra note 96. at 3-4.
100. Luke Cole. Testimony before the cali£ornla Energy
CommIssIon (July 12.19951.
101. Several members of the community also testified In
support of the proJect. argumg that the project's economIc benefits to the community outweIgh what they described as subjective
fears about environmental Impacts or dimInished property values. See PROPOSED DEOSION. supra note 44. at 80 n,45 (summanzlng
testimony). See also George \V. DaVIS. Planned PO'~'u Plant O/fus
Many Benefits. S.F. CHRON .• Nov. 16. 1995 ('1'here IS no doubt that
S.F. Energy will be contributing to envIronmental Improvement in
an area that has become the Rust Belt of San Franosco:).
102. See generaUy EDELSTEIN. supra note 49; BROWN So
MIKKELSEN. supra note 49.
103. Osceola Washmgton, Testimony before the californIa
Energy CommISSIon 2-3 (July 4. 1995).

fighfrlJ Bad: Agcin;t aPower ftant

It is a dump yard out here. This is the dump
yard of San Francisco. Everything they
don't want, they send here.... They would
never build this plant in Pacific Heights or .
the Marina District. ... 1 keep wondering
why they're going to continue making
Hunters Point a dumping yard when we
were (sic) just ~inning to clean Up."I03
The extensive testimony by the community
educated the Commission .about environmental
)ustic;:e, and as a result, the Commission greatly
expanded its treatment of the subject in its decision
approving the project. That decision accepts as a
starting point some of the goals of the environmental justice movement, and tests the CEC's process
against these norms.l 04 While its analysis is flawed,
the fact that the CEC acknowledges the legitimacy
of environmental justice goals and analyzes its
compliance with them is a significant victory for the
community. The Commission conceded that this is
not a subject it usually analyzes. los
The Commission's discussion largely equates
an environmental justice analysis with evaluating
project impacts under CECA and insuring project
compliance with all relevant existing standards and
laws. According to the Commission, CECA includes
a cumulative impacts analysis that considers
Impacts from existing pollution sources. Moreover.
eXIsting regulatory standards, including air quality
standards, already protect for populations especially sensitive to pollutants.l 06 The short answer to
these arguments is that adherence to existing environmental laws has not stopped the disproportionate siting of unwanted facilities or the disproportionate environmental harms suffered by poor communities and communities of color. Indeed, these
laws have produced this exact result. I07
104. It stated: "'The CommissIon regards the goals of environmentallustice to Indude avOIding (and In some cases counteractlng) deosions or policies that result in disproportionately
hIgh pollUtion or health nsk exposure to minorities or persons of
low income. The COmmission also recogmzes a goal of promoting a slgnlflcant measure of community self-determination In
shapIng future deo.oelopment. ~ros-~ DEClSlO::. supra note 44. at
170.
105.1d. at 170.
106.1d at 181-182.
107. Sa Luke Cole, EmpIl'..Ul!!tnt as IF.z Ke!l1D EnwonmmtaI
Prot«llan: TF.l Ntid for EnwonmtntaI Pcwrty lA'..... 19 EcotOGY L. Q.
619. 642-647 (1992) (arguing that application of environmental
laws is what has resulted In poor ~ple and people of color
bearing a disproportionate share of environmental burdens):
Richard Lazarus. PunUl/Ig "EnwonIl!lJl/al Justi!(': Tn: Distri6ullanaI
E/fttts of Enl'lll!nmlll/al Pmllctbn. 87 Nw. U. L. REv. 787. 811-815
(1993) (suggesting that much enVlronmentallegJSlation did not
focus on environmental problems of greatest concern to min onty communities).
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The Commission's decIsion also emphasizes
the openness of CEC's process and opportunities
for public access and participation, lOS argues that it
applies a Single standard to Judge Impacts In all
communities, and POints out that it has sited facilities In all types of communities. 109 An open and fair
process, however, no matter how well-designed,
does not address the substantive claims of injustice
raised by a community. Nor does the purported lack
of animus by the CommisSion, to which it consIstently alludes, prove the lack of diSCrIminatory
Impact of its actions on the community.110
The Commission congratulates itself for the
elimination of an alternative site, the Innes Avenue
site, early In its review process, and cites thiS as eVIdence of the soundness of its process from an envIronmental Justice perspective.l ll But baSIC land use
planning rules rather than any speCial sensitivity
toward environmental Justice concerns explainS
thiS result; the CEC eliminated a site that conflicted
with a half dozen local and city land use plans.
The deCISion also makes repeated note of the
community diVISions concerning the power plant,
USing them to show that there IS nothing enVIronmentally unjust about the proJect. 1I2 Diversity In
community OpIniOn, however, IS not probative of
the "fairness" of a proJect; more perniciously, thiS
line of thinkIng encourages the already eXisting tendency of project applicants to foster community
splits, through economic blandishments or otherwise. SF Energy has pursued this strategy, in subtle
and not-so-subtle ways. At a Port of San FranCISco
heanng about the plant, for Instance, the company
paid seventy-five homeless people ten dollars each
108. PROPOSED DECISION. supra note 44. at 172.
109. Id. at 181.
110. As Professor Gerald Torres explainS. "Ielnvlronmental
regulations. like other regulations. gain no Immunity by claiming
color-blindness where a demonstrable Impact on subordinated
raCial groups exiSts: Gerald Torres. Introduction: Understanding
EnVIronmental RaCism. 63 U. COLO. L. REV. 839-841 (1992).
Ill. PROPOSED DECISION. supra note 44. at 182-184.
112. Id. at 180. 195. In its draft deCISion. the Commission
argued that an environmental Justice framework IS not appropnate if there IS not unanimous oppOSition to a proJect. and presented thiS case as one of competing -environmental Justice
vIsions·-between those who Viewed the project as another
undesirable. polluting facility. and those who Viewed it as an
environmentally and economically benefiCial redevelopment project that would aVOid the further economic decline of the community.ld. at 173-177.
113. Jane Kay. Energy Firm Paid Ringers at Heanng; Port
CommISSion Wasn·tlmpressed. S.F. EXAMINER. Feb. I. 1995. The effort
blew up In the company's face when some members of the group
hijacked a bus chartered by the company to a bar. and the police
had to be called In. SF Energy later apologized. calling the stunt
"dumb. naive. and stupid: Id.
114. PROPOSED DECISION. supra note 44. at 192. It further con-
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to come to the heanng and support the proJect,1I3
Finally, the CEC deCISion devotes only a couple
of paragraphs to its Title VI complictnce. stating In
conclusory fashion that siting the project will not
Violate Title VI. II 4
Fully participating In the CEC's hearings
Involved a major commitment of time and
resources for the community and its legal representatives. Although the CEC rejected all of the community's environmental Justice aloguments, the
effort nonetheless was worthwhile. The communi~
ty's participation helped fuel its organizing efforts.
gave vOice to affected reSidents, created a record for
later legal challenges. and educat·:!d the CECquite clearly for the first time-about the pnnciples
of environmental Justice.
Do Seeking a Temporary Moratonum on the Siting
of Polluting Facilities
With the Energy Commission's conditional
approval of the proJect, the battle ha:. shifted to the
local declslonmakmg arena. As noted above. the
San FranCISco Board of SupervIsors will eventually
determine whether to approve a lease with SF
Energy for the Port Site. In additic,n, community
actiVists Initiated a call for San FranCISco to Impose
a temporary moratOrIum on the sitmg of new pollution-prodUCing facilities In BaYView-Hunters Point
until the city can Investigate the causes of disproportionate health problems and propose land use
poliCies to help address them. While moratoria
based on envIronmental Justice concc~rns have been
Introduced In a few other Junsdictions, few have
been adopted to date.l l5
cludes that Title VI IS not suffiCiently related to the design. construction. or operation of a power plant to require that It be conSidered an applicable "law. ordinance. regulation and standard"
which the Commission must evaluate. Id.
115. One successful effort has been In Chester.
Pennsylvania. where In 1994 the City Council <Imended the local
zonmg ordinance to prohibit any waste facllitiE!s from being constructed or operated unless an applicant can demonstrate by
convincing eVidence that the construction or o.)eratlon of a facll·
itywill not produce a net Increase In enVIrOnmEmta\ pollution. Set
City of Chester Ordinances § 1365.02(fj. In Gaorgla. legislation
authored by Representative Bob Holmes would have Imposed a
moratonum on locating hazardous waste facilities In areas which
already have concentrations of hazardous facilities. Set Georgia
H.B. 368 (1993). See also EnVironmental Justice Act of 1992. H.R.
5326. 102d Cong•• 2d Sess. (1992) (introduced by RepresentatiVe
John LeWIS) and S. 2806, 102d Cong.• 2d Sess. (1992) (introduced
by Senator AI Gore) (requiring moratonum en new hazardous
waste facilities In the nation's 100 worst enVironmental highImpact areas); Environmental Equal Rights Act of 1993. H.R.
1924. 103rd Cong.• 1st Sess (1993). inUoduced by Representative
Cardiss Collins (restncting siting of new hazardous waste faclll·
ties In "environmentally disadvantaged communities").
In a related vein. two commentators have oroposed a model
local ordinance that would require proponents of hazardous
waste facilities to develop baseline data about community expo-
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As proposed by community advocates. the
moratonum would apply to industrial facilities in
most manufactunng categones. It would prohibit
San FranCiSCO. for a period of eighteen months,
from permitting any new or expanded facility 10
Bayview-Hunters Pomt that discharges or may
potentially discharge air. water. or hazardous pollutants. During this-time. the city will investigate the
elevated rates of cancer. respiratory illness. and
other health conditions in the community. and plan
for and adopt changes 10 land use regulations
based on the findings of its mvestigation. 1I6 A facility can be exempted from the freeze if the City determines that its operations will not pose a significant
or cumulative Impact to public health and safety.
and that the facility will be harmed by the moratonum.1I7
The idea of a moratorium proposal quickly won
support from the Department of Public Health and
several supervisors. IIS In early March. 1996.
SupervIsor Angela Alioto mtroduced a moratonum
proposal. although one considerably less detailed
than that advocated by the community. Alioto
explained the need for ~uch a measure by noting
that "[tJhe incidence of breast cancer in African
American women IS out of control. and that ·has to
be investigated before any plant that emits anythmg
IS allowed. The last thing they need IS another
power plant. It would never happen 10 the Marina.

the Sunset. or the Richmond (more affluent San
Francisco neighborhoods). period: 1I9
A temporary moratorium of the type promoted
by the community raises several legal issues.
although none pose a serious obstacle to its enactment. These issues are discussed below.
1. Local AutfJority To Enact a Moratorium
Local governments have broad authority under
their police power to adopt zoning regulations,l2o
which are valid so long as they are reasonably related to promoting the public health. safety. morals. or
general welfare.l 21 Interim development controls
like moratoria are a well-established feature of land
use regulation. They are generally promoted as a
means to freeze development activity while a locality studies a problem within its jurisdiction and
engages in a planning process to correct it. Such
controls have gro\'m in p<>pularity in recent years.
having been used to freeze development of T-shirt
shops. video arcades. mobile homes. and billboards. ln
In California. state zoning law provides specific
authority for local governments to adopt interim
development ordinances. In In San Francisco (a
charter city not limited by the provisions of state
zoning law) such measures are authorized by
municipal statute when they are necessary to further the public health. safety. peace and general

sures and health conditions before receiVing local land use
approvals. The authors argue that thIS data would help the government better evaluate the enVironmental and health effects of
these facilities and help the public's efforts to document the
casual relationship between exposure to enVironmental contamInants and subsequent health effects. See B. SIlZI Ruhl &- Jeffrey
Roseman. Locking In EnvIronmental Risi: A Model EnVIronmental and
Health Assessment BaseUne Ordinanee. 9 J. LAND USE &- ENvn.. L. 307
(1995).

1st OK. NdgftEars Worry Maul Htallh lssuls. S.F. Cmo~.• Meu: 4. 1996.
at A13: su Kay. supril note 53.
120. Village of Euclid v. Ambler Realty Co.• 272 U.s. 365
(1926): Berman v. Parker. 75 S.Ct. 98 (1954). In california. thegeneral police power to enforce and enact land use regulations is
contained In ArtIde XI. § 7 of the Constitution. which pralldes
that "A county or dty may make and enforce withm its limits all
local. police. sanitary. and other ordinances and regulations not
In conflict with generalla~'S'-

116. See MORGAN HEiGHiS HOMEOWNERS AssooAnON AND
GOLDEN GAm UNIV£RSlT{S ENVIRONMENTAL LAw AND JusnCE CUmc.
DRAFT PRoPOSED MORAiORluM PROHISmNG LocAL MPROVAL OF NEW
MAJOR INDUSTRIAL FAOunES IN THE BAYVlEW-HyNl£RS PoiNT COM1-!UNIlY
(Jan. 22. 1996).
117. [d. at 3.
118. It also has triggered some of the same diVISIOns underlYing the prOlect itself. See. e.g.• George W. DaVIS. Planntd PO'lo'lr
Plant Offers Many Benefits. S.F. CHRON .• Nov. 16. 1995 ("While we are
quite concerned about (the findings shOWing that women In our
community have higher than expected levels of breast and ceMcal cancerl. pOinting fingers at industrial fadlities that have not
yet been built IS a red herring. We do know that the health of our
community will Improve as we Increase the wealth of our community. Banning the enVironmental benefits reaped from replacmg outdated technology and enVironmental deanup assodated
with new development keeps us shackled to the problems of the
past-): see also Kay. supra note 53 (quoting community leader
Espinola Jackson that neighborhood health problems have nothmg to do with proposed plant).
U 9. Clarence Johnson. Disputed S.F. PO'lo'er Plant Erpccttd to Ott

121. Eudi4. 272 U.s. at 395. Under californIa law. where an
ordinance significantly affects resldeJ\ts outsIde the city that has
enacted it. the ordinance must be reasonably related to the welCare of the affected region. Assodated Home Builders. Inc. v. City
of Uvermore. 18 cal.3d 582.607-610 (1976).
122. Su 911'.lTaIIu Thomas Roberts.lntmm Deve!cpment Cantrol>
In ZONING AND WoO Us=: CO);m:)LS (Patrick Rohan ed•• 1995).
123. CAL. GaIT CO::!E § 65858. The ordinances must be based
on a legIslative finding that additional development would result
In a "current and Immediate threat to the public health. safety or
welfare." I4. State law authonzes local governments to adopt
these controls as urgency measures. i.e. measures that do not
require a public heanng or more than one reading. and become
elfective Immediately. CAL. Galt:. COCE § 6585. The ordinances
require a four·fifths vote of a legISlative body for adoption. and
can last no more than two years. induding extensions. A recent
court of ap~1 decision holds that in enacting §65858. the
LegIslature Intended to occupy entire field of Intenm ZOning
moratoria. and therefore that a locality cannot enact a ZOning
moratorium by folla...,ng regular zoning procedures. Bank of the
Onent v. Town of Tiburon. 220 cal. App. 992. 1004-1005 (1990).
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welfare.l 24 As with other land use restrIctions.
courts have upheld moratOrIums as withm the
police power so long as their purpose IS reasonably
related to promoting the public welfare. 125 For
example. 10 the leading case of Millerv. Board of Puvlic
Works. 126 the court held:
It IS a matter of common knowledge that a
zonmg plan of the extent contemplated 10
the lOstant case cannot be made 10 a day.
Therefore. we may take Judicial notice of
the fact that it will take much time to work
out the details of such a plan and that
obViously it would be destructive of the
plan if. dUrIng the perIod of its mcubatlon.
parties seekmg to evade the operation
thereof should be permitted to enter upon
a course of construction which might
progress so far as to defeat 10 whole or 10
part the ultimate execution of the pian. 127
Thus. courts 10 California have upheld freezes on subdi124. S.F. PLAN. CODE § 306.7 (1987). As a charter city. San
FranCISCO IS free to adopt its own moratonum procedures.
CONTINUING EDUCATION OF THE BAR. CAuFORNIA ZONING PRACTICE §4.30
(1969 & 1995 SUpp.); LoNGTIN'S CAuFORNIA LAND USELAw § 3.26(4)
(2d ed. & 1995 Supp.): Hunter v. Adams. 180 Cal. App.2d 511
(1960). Under San FranCISCO law. a moratonum can be adopted by
a malority vote of the Board of SUperviSOrs. S.F. PLAN. CODE §
306.7(c). Where the controls are Initiated by the City Planning
Commission. they can be overturned only by a 2/3 vote of the
Board of Supervisors. Id. § 306.7(f). The controls are limited to an
Initial tenn of 18 months. and may be extended to last for a total
of 2 years Id. § 306.7(h). The City Department of planning IS
reqUired to conduct a study of the contemplated zomng proposal trlggenng the moratonum. and report to the Board or Planmng
Commission every SIX months about its progress. Id. § 306.7(i).

125. See. e.g. AlmqUist v. Marshan. 308 Minn. 52 (1976)
(upholding moratonum until new zoning ordinance adopted.
based on need to Insure orderly development of township);
Brazos Land Inc. v. Bd. County Commissioners of Rio Arriba
County. 115 N.M. 168 (1993) (upholding moratonum to develop
more restnctive county subdiVISion regulations addresSing ISSUes
of density control and groundwater contamination); Jackson
Court CondominIUms v. City of New Orleans. 874 F.2d 1070. 1077
(5th Cir. 1989) (upholding moratonum pending zoning study of
time-sharing and transient vacation rentals to protect Integrity of
reSidential neighborhoods); see also Pro Eco v. Bd. of
Commissioners. 57 F.3d 505 (7th Cir. 1995) (in rejecting takings
claim based on moratorium on landfills. court notes that concern
for public health from operation of commerCIal sanitary landfills
IS suffiCient baSIS for ordinance). But see Lockary v. Kayfetz. 917
F.2d 1150. 1154-55 (9th Cir. 1990) (moratonum on water hookups
could be mational if stated reason for denYing hookups. a water
shortage. was pretextual).
126. 195 Cal. 477 (1925).
127. Id. at 496.
128. Metro Realty v. County of EI Dorado. 222 Cal. App. 2d
508 (1963).

129. See Hunter v. Adams. 180 Cal. App. 2d 511. 522-23
(1960).
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ViSions pending completion of a cQuntywide water
development and conservation plan. l2I: freezes on permits pending preparation and adoption of a redevelopment plan.129 a moratonum on the Issuance of building
permits m an area pending full zonmg study.l30 and a
ban on electrOnIC "reader boards" pending development
of regulations for their SIZe and location. 131
On the other hand. courts hc,ve mvalidated
moratOrIums that are unreasonable 10 time or
scope.132 In a few cases. courts have invalidated
moratOrIums that have an msufficHmt connection
to protecting public health or safety.133
The proposed moratOrIum IS cJE!arly related to
promotmg the public health and welfare of city resIdents. Studies have documented serIOus. disproportionate health problems 10 BclYVlew-Hunters
Pomt. and the Health Department has mdicated
that environmental contammants may be one
source of these problems. The moratOrium would
freeze the siting of facilities that might exacerbate
these health conditions. and allow the City to determme if there IS a connection between health effects
130. Ogo AssOCIates v. City of Torrance. :7 Cal. App. 3d 830
(1974).
131. Crown Motors v. City of Redding. 232 Cal. App. 3d 173
(1991). In thiS case. the court concluded that the city's deSire to
eliminate Visual blight lustified the ban. emp1aslzlng the broad
powers of local governments to enact ordinances to maintain the
public health. defined as "the wholesome condition of the community at large: Id. at 178. See generally LoNGTIN'S CALifORNIA LAND
USE LAw. supra note 124.
132. Some statutes specifically limit the duration of Interim
controls; In Califorma. for Instance. the limit Is two years. and It
IS strictly adhered to. See Martin v. Superior Court. 234 Cal. App.
3d 1765 (1991). Absent such statutory limits. controls of three
years or less have generally been upheld. whlk those lasting four
years or longer may be Invalidated. The courts look to the needs
of the community In enacting the ordinance and whether the
local govemment IS acting diligently to stud'{ the problems at
hand and engage In planning efforts. Interim Development
Controls. supra note 122. at §22.02: see LONGTIN'S CALifORNIA LAND
USE. supra note 124.
133. In one recent case. for Instance. a town In New York
enacted a moratorium on approvals for l'slng property to
enhance cellular telephone service based on l:he need for additional time to study the effects of electromagnetic fields (EMFs).
as well as public concerns about the effects cf EMFs. The court
found that there was no eVidence that the installation of antennas poses a health risk to residents and that a "oratorium based
solely on unreasonable public fears of health risks was not valid.
(It also noted that awaiting future studies on the sublect might
necessitate a lengthy moratonum.) Cellular Telephone Co. v.
Village of Tarrytown. 624 N.Y.S. 2d 170 (1995). Cases like this are
distingUishable on their facts from San Francisco's proposed
freeze. In which there are well documented c:ommunlty health
problems In the affected area. as well as some evidence of a
potential relationship between these problems and discharges
from industrial facilities. These cases also Ignore the extensiVe
sooal-psychologlcal. finanCIal and emotional burdens that polluting facilities Impose on community resldc!nts. See diSCUSSion
supra note 49
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and the concentration of industry and what zoning
changes In the area would be necessary to address
the situation. It thus would be well within the city's
authority to adopt the moratorium.
2. Possible Tafrings Claims

Since the Supreme Court's decISIon in First
English Evangelical Lutheran Church of Glendale v. Coullty
of Los Angeles l34 (First English), it is clear that In some
circumstances a regulatory takIng may occur even
where the regulation IS only temporary in nature. In
First English, the Court held that once a taking IS
found to have occurred, the state must pay Just
compensation for the period of the taking, even if it
IS only temporary. Thus, even though only temporary, the proposed moratorium raises takings concerns.
The relevant test for whether a "temporary takIng" has occurred appears to be the same as the one
for permanent takIngs.135 The Supreme Court has
held that a zoning ordinance may constitute a takIng if it does not substantially advance legitimate
state interests or demes an owner economically
viable use of his land. l36
134.482 U.S. 304 (1987).
135. Kathenne Stone and Philip Seymour, Regulating tf.e
Till!lng of Development: Ta£ings Clause and Substantil'! Due Prouss
CfuzUenges to Growtli Control Regulations. 24 Lov. LA L. R£v.' 1205,
1215 (1991).
136. Agms v. Tiburon. 447 U.S. 255 (1980); Lucas v. South
carolina Coastal Coundl, 112 S.Ct. 2886 (1992).
137. See supra textaccompanymg notes 133-134. Regardless
of whether thiS test IS Identical to the test for determining
whether a legislative enactment IS rationally related to the general welfare. the analYSIS under the two tests IS extremely Similar.
See Stone & Seymour. supra note 135. at 1229-1233.
138. As the Ninth Circuit recently explained. the term -ec0nomically Viable use- -has yet to be defined with much preosion.
However. 'the existence of permISSible uses generally determines
whether a development restnction denies a property owner the
economically Viable use of its property: Suitum v. Tahoe
Regional Planning Agency. 80 F.3d 359; 1996 U.S. App. LEXIS
6057. at ·3 (9th Cir. 1996). (dtations omitted); see Stone &
Seymour. supra note 135. at 1213 (in Fir:st Englisli. -me Supreme
Court appears to have accepted the standard that -all use- must
be denied. at least for temporary takings:)
139. See Hodel v. Virginia Surface Min. & Recl. Assn .. 452
U.S. 264. 297 (1981) (plaintiffs cannot establish that statute
effects taking because they may be able to obtain relief from its
proVISIOns through vanance or waiver).
140. See First English Evangelical Lutheran Church of
Glendale v. County of LeIs Angeles. 212 cal. App. 3d 1353.
1367-71 (1989) (no taking had been alleged by complamt
because the ordinances allowed at least some minimal recreational use of the plaintiffs property); Tabb Lakes v. U.S.. 10 F.3d
_ 796. 800-801 (D.C. Cir. 1993) (Corps of Engineers' cease and
desist order that stopped filling of wetlands for three years did
not constitute taking because other Viable uses of property were
available to owner. t1irough permit or otherwise); Jackson Court
CondomlUms v. City of New Orleans. 874 F.2d 1070. 1080 (5th Clr,

Figbfng Bid Agjnst a Power ffont
As discussed above, the interest that the moratorium seeks to advance is legitimate, and the ordinance substantially advances this interest. J37 Nor
does the moratorium deny property owners of economically viable use of their property.138 The moratorium restricts the ability of property owners to
obtain permits for a limited class of manufactUring
facilities that result in certain types of actual or
potential pollution. It does not even completely
prohibit these activities. moreover. since it allows
exceptions if a facility can demonstrate hardship
from the moratorium and that its operations will
not significantly affect public health.'3? Property
owners are free to proceed with alternate and less
harmful uses of the property-such as warehouses.
storage facilities. or nonpolluting. green industries. ltO
Moreover, cases following First Englisn have rejected claims based on development delays or moratoria
for a reasonable time period.'41 On remand from the
Supreme Court in First English itself. for example. the
california court of appeal concluded that an interim
construction moratorium of close to two and a half
years was a reasonable period to allow the county to
1989) (moratonum on establishment of time-share condominiums in residential areas did not depnve owner of all economically viable use of property; constitutional prohibition against taking
without compensation doos not guarantee the most profitable
use of property). Sit Edward Ziegler. Intennt Zoning and Building
Moratcn.l: Ttmpcrary TaRings A/ttr FiISI English, 12 ZONING & PtA.'l L.
REP. 97. 102 (Feb. 1989) (-Intenm controls which allow some use
of land, either on the face of the ordinance of by admInistrative
relief provision. put a lando....ller m a difficult position when
attempting to assen: a temporary taking dalm.,
141.The Supreme Court in rllSt Engtisli did not articulate a
test for when delay would constitute a taking. It assumed that a
denial of all use of plaintiffs' property for dose to SlJCyears would
require compensation. 482 U.S. -at 319-322. On the other hand. it
found that -quite different questions- would arise In "the case of
normal delays In obtaining building permits. changes m zoning
ordinances. vanances and the like: !d. at 321.: See TaE6 La.Ees. 10
F.3d at &01 (depredation in value of property dunng 3 year
process of govemmental deaslonrnaking not a temporary taking); Zilberv. Town of Moraea. 692 F. Supp. 1195. 1202-07 (N.D.
cal. 1988) (moratorium on subdivisions pending stud'! of general
plan regarding ridge and hillside open space IS not taking
because it advances town'S Interest in health and safety of resIdents and doos not categoncally prohibit development but merely restricts it: a one-and-a-half year development moratonum is
neither unreasonable or sufficently burdensome to reqwre compensation); Guinnane v. City & County of San Francsco. 197 cal.
App. 3d 864. 869-870 (1987). cnt dml!d. 109 S.Ct. 70 (1988) (delay
caused by normal government deasion-making process (in thIS
case I and 112 years for processing building application) does not
constitute temporary taking); c.{. Kawaolca v. City of Arroyo
Grande. 17 F.3d 1227. 1237 (9th Cir). art d!nud. 115 S.Ct. 193
(1994) (even if water moratonum delayed de-Jelopment for a year;
It would not nse to consitutlonal dimensions). Sel! Roberts. supra
note 122. at 22.0313J (1995 Supp.) (collecting cases): Zigler. supra
note 140. at 103 (intenm ordinances of short duration enacted in
support of a pending zoning change would seem to be appropnately charactenzed as normal delaj'S in rezorung process).
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study what structures could be safely developed In
the area. and that therefore no temporary takIng had
occurred. 142 ThIS IS consIstent with the Junsprudence
before First English. In WhIch courts found that temporary development moratona do not requIre compensation. at least where the delay IS limited In duration
and Justified by legitimate planmng concems}43
Here. the length of the moratonum IS well within the
time penods endorsed as reasonable by the courts.
Because the moratOrIum advances a legitimate
governmental Interest. allows for continued economIC use of property. and will be effective for a reasonable. eIghteen month time perIod. a successful
takings challenge would be unlikely.
3. Hazardous Waste Preemption Issues

Some of the facilities potentially affected by the
moratOrIum are regulated by state and federal hazardous waste law. raISing Issues of possible state
and federal preemption. Under CalifornIa's
Hazardous Waste Control Act (HWCA). local governments are barred from prohibiting or unreasonably regulating the disposal, treatment or recovery
142. First English Evangelical Lutheran Church of Glendale
v. County of Los Angeles. 212 Cal. App. 3d 1353. 1372 (1989). The
court also found that the regulations substantially advanced the
state Interest In public safety and did not deny plaintiff all use of
its property. [d. at 1365-1372.
143. See Hunterv. Adams. 180 Cal. App. 2d 511. 522-23 (1960)
(freezing of permits for one year pending preparation of redevelopment plan reasonably necessary to promote general welfare and did
not depnve plaintiff of his property); Hollister Park Inv. Co. v. Goleta
County Water Dist.. 82 cal. App. 3d 290 (1978) (restnction on new
water seMce connections dunng drought conditions until a plan for
expansion of water sources developed not compensable taking); see
also Peacock v. County of Sacramento. 271 cal. App. 2d 845 (I969)
(intenm ordinance that effectively froze development of plaintiffs
land for three years pending county's study of how much land it
needed for airport project was reasonable; continuation of freeze
beyond that penod was unreasonable and constituted a taking);
Metro Realty. 22 cal. App. 2d at 516-518 (temporary depression In
value of lands pending adoption of water development plan does
not require compensation; thiS IS type of hardship properly borne by
individuals as pnce of liVing In a modem enlightened and progressive community); see Zigler. supra note 140. at 98; Stone &Seymour.
supra note 135. at 1209-1210 (federal courts generally decline to find
that temporary local development moratona amount to a taking of
property. at least where delay IS limited In duration and Justified by
legitimate planning concerns (citing cases)).
144 CAL. HEACTH &SAF. COOE§ 25149. See also CAL. HEACTH &SAF.
CODE § 25199.9 (local land use deaslons denYing approval for new
hazardous waste facilities can be appealed to the Governor. who can
reverse the deaslon if it IS inconsistent with local planning reqUirements and the facility has obtained other necessary permits).
145. IT v. Solano County. I cal. 4th 81. 94. 98-100 (1991)
(legislature concerned that local restnctions on existing hazardous
waste disposal might accelerate a developing reduction In
stateWide disposal capacity and Interfere with the functiOning of •
exIsting. state permitted hazardous waste facilities; it sought to preempt local land use restnctions on existing facilities to minimum
extent necessary to serve these concerns); casmalia Resources. Ltd.
v. County of Santa Barbara. 195 cal. App. 3d 827. 834-36 (I987).
146.ld.
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of waste at eXIsting hazardous waste facilities
unless the facility presents an Imm Inent and sub~
stantial endangerment. 144 The legIslative intent
underlYing thIS prOVISIon. however. was to enact a
narrow preemption prOVISIon. preve/lting localities
from clOSing eXIsting hazardous waste facilitIes. 145
The LegIslature did not Intend to preempt local reg~
ulation WhICh does not prohibit disposal and treat~
ment of hazardous waste. 146 Including local zoning
and land use regulations. 141 Thus. a temporary ban
on the permitting of new or expanded facilities. in a
very limited area of San FranCISCO. WhICh does not
regulate or prohibit the activities of eXIsting facili~
ties. would not be preempted by state law.
The federal counterpart to the HWCA. the
Resource ConservatIon and Recovery Act 148 (RCRA).
specifically authonzes states to ImpC)Se more strmgent hazardous waste management requirements.
mcluding site selection critena. than those mandated by federal law.l 49 In some msta;1ces. however.
overly stnngent state criterIa may be preempted by
RCRA if they conflict with the congressional goals
underlYing the statute.l 50 A temporary moratorIum
147. CAL. HEALTH & SAF. CODE § 25105 (Hazardous Waste
Control Act law does not limit local agenoes In enforcement of law)
§ 25 I47 (stating that it IS not Intent of law to prellmpt local land use
regulation of exIsting hazardous waste facilities); IT. 195 cal. App.
3d at 93. In IT. the california Supreme Court held that enforcement
of a local permit condition requmng that all trecltment and storage
of hazardous waste be set back at least 200 feet from the perimeter
of the property was not preempted by the Hazardous Waste Control
Act. See also Comment. Tanner Hazardous Waste Strrams-ControveTSy
Over "Fair Snare" ResponsihiUty; 23 U.C. DAVIS L. REV. 923. 934 (1990)
(explaining that purpose of Hazardous Waste Control Act was not to
promote siting of new fadlities; rather "legislature Intended to discourage siting of new hazardous waste land disposal fadllties"
while Simultaneously ImprOVing programs of source reduction).
148.42 U.S.C. §§ 6901-6992k (1994).
149.42 U.S.C. § 6929.
150. Thus. statutes that amount to explidt .:lr de facto bans on
activities that are encouraged by RCRA are Iikel'l to be preempted.
Other local measures are likely to be upheld if they are reasonably
related to a legitimate local concern for safE:ty or welfare. See
.ENSCO.lnc. v. Dumas. 807 F.2d 743.745 (8th Clr. 1986) (ordinance
prohibiting treatment or disposal of acute hazardous waste In coun"
ty conflicts with RCRA goal of safe disposal and treatment of hazardous waste); Ogden EnvIronmental Services v. City of San Diego.
687 F. Supp. 1436 (S.D. cal. 1988) (City of San ))lego's denial of a
conditional use permit for a demonstration hazmdous waste treatment unit where the U.S. EnVIronmental Protl!ction Agency had
already granted a RCRA permit to the facility conflicted with RCRA's
.goals of facilitating treatment of hazardous w.3ste); see also Blue
CircleCementv. County of Rogers. 27 F.3d 1499 (10th Clr. (994)(permit reqUirement for burning of hazardous waste fuels preempted If
amounts to de facto ban since it would Interfere with CongressIonal
goal of promoting recycling and recovery and minimizing land disposal of hazardous waste); hut c./. Hazardous Waste Treatment
Coundl v. Reilly. 938 F.2d 1390. 1395 (D.C. Cir. 1991) (upholding
state limit on new commeroal hazardous wastE: treatment facility
which dio not amount to ban on any particular waste treatment
technology as consistent with RCRA); see generally Patnck O·Hara. Tne
NIMBY Syndrome Meets tne Preemption Doctnne: Fedml Prumption 0/ State
and Local Restnctions on tne Siting 0/ Hazardous Waste Disposal Facilities. 53
louiSIANA L. REv. 229 (I992).
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The fate of SF Energy's proposed power plant
remains uncertain. Regardless of the outcome of
the dispute. however. the community's legal and
organizing efforts provide important lessons for
other similarly situated communities. Using three
imaginative strategies. proJect opponents have
effectively orgamzed against the plant and coalesced around broader community health and envIronmental concerns. These strategies have allowed
them to fight the siting battle on terms more accessible and empowenng to the community.
One simple but potent strategy IS to document the disparate concentration of polluting
facilities and the disproportionate health problems In the community. In the Bayview Hunters
Pomt dispute. developing this profile. particularly
in graphiC form. has galvamzed the local populace
and focused its attention on longstanding environmental inequities In the area. Of equal Importance. thiS information has provided credibility
with local government health officials and the
media. The city's health department has become
an active partner in investigating community

health and environmental conditions. and actively
supported the community's call for a temporary
siting moratorium.
A second approach is to directly engage governmental decision makers about environmental
justice issues. Many decision makers remain uninformed about environmental justice principles or
conSider them outside their purview. and thus slight
the broader health. environmental. and socio/economIC concerns of affected communities when evaluating projects. As demonstrated in this case. the
administrative review process can be used creatively to educate decision makers and broaden the
scope of their analysis; here. the community's
extensive testimony prompted the Energy
Commission to carry out its first (if highly truncated) environmental justice project analysis.
Finally. when faced with an immediate siting
deciSion. a community may lack data about past
disparate siting decisions or current environmental
harms in their community. A temporary siting moratorium is a viable land use tool that can give municIpalities the opportunity to examine inequitable
envlfonmental conditions and develop land use
policies that address these imbalances. These policies may Include the development of Mfair share critena to insure a more equitable distribution of
unwanted facilities. ls2 the adoption of new land use
elements in a locality's general plan that explicitly
address environmental justice concerns. l53 or other
innovative measures.
Collectively. the strategies of the BayviewHunters Point community have resulted in more
than just an energetic campaign in opposition to
the power plant. They have also led to a better
informed and more assertive community. highly
focused on tackling a range of existing community
health and environmental problems. These efforts
are likely to produce important benefits that last far
beyond this particular siting controversy.
-

151. See LaFarge Corp v. Campbell. 813 F. Supp. 501 (W.O.
Texas 1993) (state requirement that hazardous waste moneratolS
cannot be sited withm one half mile of established residences
not preempted by RCRA; requirement does not absolutely prohibit moneratolS and proVides reasonable response to safety
concerns from spills): North Haven Plannmg & Zomng Comm'n v.
UPJohn Co.. 753 F. Supp. 423.430-431 (1994). affd 921 F.2d 27 (2d
Cir. 1990). cert denred. 50 U.S. 918 (1991) (local regulation requlnng
removal of waste unless stored m enclosed structure or site plan
approved by government based on health. safety. sanitation and
aesthetics does not conflict with RCRA goals).
152. One example of this IS New York City's -Fair Share
Critena: adopted in 1990. N.Y.C. CHARlER § 203. The critena require
dty agenoes. before siting any mumopal fadlities. to consider the
extent to which the neighborhood character would be adversely
affected by a concentration of fadlities. the distribution of Similar
fadlities throughout the dty. and the location of other fadlities
haVing Similar enVironmental Impacts withm a one-hale mile
radius of the project. RCNY Appendix A to Title 62. § 6.42. Sa Si\\'er

v. Dinkins. 601 N.Y.s. 2d 366. 370-71 (Sup. Ct. 1993) lholding that
ety Violated the criteria by not engaging in a mearungful search for
alternative sites where a neighborhood already has a !ugh concentration of fudlities and rejecting the dty's ana\;'SIS that since one
neighborhood already hap a large concentration of undesllable
fadlities. It ....'Quld not be adversely affected by two more). See gentra11y Richard Rogers. Nt'''' Yeri CiI!fs FairSF.are Cri!m% IIJ!d tJie Courts:
An Alllmpl ID Equilatly Rtdistri6ull tJie BenzjiIS IIJ!d BlI1dms Asscdattd
With MWllafll FadUlils. 12 N.Y.L. ScH. J. Hm.t Rls.I93 (1994).
153. Su D. DwtCht Worden. Ennrollm!lllDl Equity: Using
Cafi/amll ws III a Nr",Way. 3l..A:ID U£ Foitm.t 18. 21lWinter 1993).
Worden argues that loalities could adopt a new ·Land Use
Equity Element" In their general plans. This element could
Include standards on how undesirable or desirable land uses will
be distributed In the community. h07l dose to residences toXIC
and hazardous radJlties will be permitted. or standards on what
the community considers acceptable l!!'lels of pollution or other
environmental Impacts. As an element of the general plan. these
standards would govern future land use declSlons in the locality.

would not conflict with RCRKs objectives. since the
moratorium does not attempt to substantively limit
hazardous waste management activities promoted
by federal law. or permanently prohibit their siting. 151 Thus. neither the HWCA nor RCRA preempt
the moratorium as applied to facilities handling
hazardous waste.
4. Summary

San Francisco has authority to adopt the proposed temporary siting moratorium In BayviewHunters Point. Such a moratorium would not constitute a taking of any private property. nor be preempted by state or federal nazardous waste law.
IV. Conclusion

M
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On June 18, 1996 the San FrancIsco Board of
SupefVlsors unanimously adopted a resolution urgIng Mayor Willie Brown to Instruct all city agencies
not to take any action that would permit construction of the proposed power plant. 154 Mayor Brown
supported the measure. In practical terms, the resolution means that the City will tum down any
attempt to site the plant on City-owned land, such
as the Port site. Board supefVlsors cited health concerns In voting against the plant. In particular the
elevated breast cancer rates and disproportionate
concentration of tOXIC Industnes In the community.155 The unanimous vote represents a stunning VICtory for the community, after two years of Intense
struggle. The fight, however, IS not necessarily over;
the company may still seek to site the plant on pnvately-owned land, which would not reqUire City
approval of any lease or land use permit. For the
moment, though, as one community leader stated,
"[tlhls IS a hlstonc event ... [v)anous communities
have corne together and defeated a multinational
company with millions of dollars."156

154. Edward Epstem. S.F. Rebuffs ControversIal Plan For
Power Plant m BaYVIew. S.F. CHRON .• June 18. 1996. at A.
155. Barbara Nanney. City Ready to Dump Power Plant. S.F.
INDEPENDENT. June 18. 1996.
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156. Barbara Nanney. No Power Piant, S.F. INDEPENDENT, June
18.1996.

